











THE LAW REPORTER. 


JANUARY, 1846. 


THE NEWSPAPERS AND THE BAR. 


We regard the controversy between the English newspapers 
and the Bar, as one of the most absurd that has arisen in this age 
of paper warfare. It is also sutliciently amusing, and actually in- 
structive, as throwing considerable light, not only upon the pecu- 
liar relation that has for many years existed between the belliger- 
ent parties, but upon the character and power of each. The news- 
paper press of England is the medium of communication adopted 
by the best wriiers in the nation, and exerts an influence com- 
mensurate with the ability that is brought to sustain it. On the 
other hand, the bar undoubtedly commands the highest ability, 
and is the chief, if not the only, avenue to rank and political dis- 
tinction, open to those who have nothing but their own powers to 
aid them in the struggles of life. ‘lhe connection between the 
press and the bar has always been intimate and friendly, inasmuch 
as large numbers of lawyers have aided the newspapers as reporters 
and writers; and they in return have received a direct benefit 
from the aid thus afforded to young men of small pecuniary re- 
sources, who were glad of any means of support until their pro- 
fessional income would equal their immediate wants. That these 
parties should fall into a dispute is not remarkable; but that they 
should be able to get up a regular quarrel upon a point of etiquette, 
keep it up a whole year, and draw into it some of the wisest and 
best men in the kingdom, sounds strange to American ears. 
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Nor is it possible to appreciate these difliculties without some 
knowledge of the peculiar constitution of the English bar, and the 
form of organized esprit de corps, which can be brought to bear 
upon a given subject. This is to be attributed in some degree to 
the division of labor in the profession in England, and more partic- 
ularly to the system of attorneys, under which all suits are insti- 
tuted, or got up” by a class of men who are not permitted to 
manage them in court. A person who goes to law must do it by 
means of an attorney, who gives the preliminary advice, brings the 
suit, prepares it for trial, makes the brief, and, in general, does the 
business with the suitor. So far as the management of the case in 
open court is concerned, the business of the attorney is at an end. 
At this point it goes to the barrister, who is retained by the attor- 
ney, and looks to him only for his compensation. ‘The two 
branches of the profession are not only entirely distinct, but every 
effort is made to keep them so even in personal intercourse, be- 
cause, as the barristers are retained by the attorneys, it is in the 
power of the latter to favor those whom they may esteem as men, 
without regard to professional merit ; and the most stringent rules 
are adopted by the barristers to prevent anything like what is called 
* currying favor’? between the two classes. ‘Thus, in riding the 
circuits, where the attorneys will have occasion to give retainers, it 
is not considered proper for a barrister to go in company with an 
attorney, even although perfectly respectable in point of character. 
Nor can a barrister on circuit take up his abode with an attorney, 
although a personal friend; and one who danced with an attor- 
ney’s daughter was called upon to give an account of himself. 
The code of rules which regulate the intercourse between what is 
called the bar and the attorneys — seemingly an arbitrary and fan- 
tastic conventionalism — is not considered as insulting to the latter ; 
but they are regarded as necessary and proper restraints upon the 
freedom which the attorneys ought to exercise in selecting those to 
whom they will give their briefs. Nor are barristers at liberty to 
select their clients or to refuse briefs tendered to them. Every 
barrister of any note has a clerk, who receives the briefs from the 
attorneys and enters them in a book, and the barrister is held by 
this entry. On one occasion, several years ago, when Lord Mel- 
bourne and Lord Brougham (then at the bar) were very intimate, 
the former remarked to the latter, that he had got into trouble, 
(one of his crim. con. cases) and should need his services. ‘* You 
must go to my clerk,” was the reply, “ how do I know that I am 
not retained on the other side.” It turned out, in point of fact, that 
lie had been retained on the other side ; and at the trial exerted his 
utmost powers against his political and personal friend. 
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It may thus be seen, that the English bar is not only rigidly ex- 
clusive, but that they can exert a great power, not only over their 
own members, but upon the public itself. 

The precise origin of the late difficulties with the press, like the 
foundation of Rome, is involved in some mystery. It seems, how- 
ever, that for some cause or other, the London ‘Times omitted from 
its columns the name of Mr. Serjeant 'Talfourd and several others, 
on the Oxford circuit. An attempt had been made to prevent bar- 
risters, on that circuit, from acting as reporters, and a revolution 
being proposed to that eflect, it was vigoronsly opposed by Mr. 
Talfourd, chiefly because he had himself derived benefit from re- 
porting, and felt reluctant to deprive others of the same advantages 
while struggling with the adversities of an outset at the bar, al- 
though he distinctly admitted, that inconveniences attended the 
junction of the capacities of counsel and reporter in the same 
person. 

After this, it was noticeable that the names of several eminent 
barristers, Who had voted for the resolution, as well as that of Mr. 
Talfourd, who had voted against and defeated it, were system- 
atically excluded from the reports in the ‘Times. On inquiry, it 
was ascertained, that the reporter had regularly inserted their 
names, but the reports were mutilated in the ‘Times oflice. The 
Oxford circuit then voted, by a large majority, that no member of 
that circuit be allowed to report for any newspaper. 

The subsequent proceedings of the belligerents are succinctly 
stated in the Law Magazine for November. 


‘* Here was the entire offence against the press ; if there was aught in the con- 
duct of the Oxford circuit to wound its pride or offend its dignity, it must be 
sought in these simple facts; for cie sequel was the mere enforcement of the 
law then passed. What was the conduct of the newspapers? With almost one 
accord, and in language and with a vigor which left no doubt of their sincerity, 
they expressed unanimous reprobation of the conduct of * The Times,’ at the same 
time expostulating against the comprehensive character of the resolution, but to 
the best of our knowledge advancing no single complaint of offence to themselves. 
They called on ‘The Times’ for explanation. ‘The Times’ was silent; but the 
same exclusion, at least as regarded the name of Serjeant ‘Talfourd, that had been 
practised with regard to the circuit, was continued in reporting the cases at West- 
minster. ‘There shortly appeared a letter which our readers will remember to 
have occasioned some comment at the time, signed by the editor of a country 
newspaper, and which appeared in ‘ The Times’ in its largest type. This letter 
complimented ‘ The Times’ upon the high ground it had taken, and applauded 
its efforts to repress the vanity of certain counsel by proseribing their names, and, 
without mentioning the offender, insinuated that some public insult had induced 
‘The Times’ to resort to this exercise of its prerogative. ‘ Jf he is a wise man 
he will bethink himself when and what public insult he offered to the journal whose 
interest 1t 1s the duty of 11s conductors to protect.’ 
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‘* Tn an article copied out of the Liverpool Journal, under the title ‘ A little his- 
tory and a great fact,’ into ‘ The Times,’ (May 30th), we have the following ver- 
sion of its own part in the affair : 

***On the Oxford circuit some time ago they (i. e., barristers who complained 
of the reports) adopted means of giving effect to their complaints—they called a 
meeting for the purpose of prohibiting barristers acting as Jaw reporters. One of 
the most energetic opponents of the motion, if report be true, was Mr. Serjeant 
Talfourd ; and in the course of an able speech he ascribed his professional sue- 
cess to the kind and faithful patronage of ‘The Times.’ ‘ The Times’ ought to 
have been gratified, and so it would have been, but the serjeant was succeeded by 
another barrister, who said ‘ True, ‘ The Times’ was once able and honest, and 
conducted by gentlemen of education and honor ; now its conductors can claim to 
be neither.’ Mr. Serjeant Talfourd made no reply. ‘The Times’ took his si- 
lence for assent —and from that day his name never appeared in its pages. The 
consequence has been another meeting of the Oxford bar, and a resolution pro/b- 
tting barristers from reporting.’ 

“Even if these articles were not written by ‘ The Times,’ they were adopted 
by it without qualification or comment, and must be taken to express views 1n ac- 
cordance with those of the journal itself in whose columns they appeared. How 
a counsel could be supposed to have attributed his success to ‘the kind and faith- 
ful patronage ’ of a paper whose sole power consisted in reporting successes al- 
ready achieved, we leave it to ‘The Times’ to explain. Suffice it to say that 
the account, as far as it purports to represent Serjeant Talfourd, to have either 
tacitly or expressly condemned ‘ The ‘Times,’ or impugned the honor of its con- 
ductors, we are assured, is a sheer and mischievous fabrication. By this article, 
‘The Times’ not only attests its knowledge of the substance of the discussion 
and vote at Stafford, and that Serjeant Talfourd opposed the resolution to prevent 
reporting, but it publishes the assertion that its subsequent exclusion of his name 
was the consequence of its own resentment of the fabricated insult, which it affected 
to believe he had put upon it. Thus ended the first act of the drama. The cur- 
tain fell alike upon the circuit and the contest. The anathemas against * The 
Times’ evoked by our article, and swollen by the loud chorus of the London 
press, had died away in the echoes of the country papers, and Serjeant Talfourd’s 
name quietly reappeared in the reports of ‘ The Times.’ 

‘* The summer circuit opened. It had no sooner assembled at Abingdon than 
two members of the Oxford cireuit gave a formal intimation to its leader that they 
had infringed the resolution passed at the previous assizes, by filling the posts va- 
cated by the former reporters, in obedience to that rule. These gentlemen, im- 
pelled doubtless by what they considered due to a principle of personal indepen- 
dence, and nothing daunted by the assured prospect of becoming martyrs to what 
they persuaded themselves was an act of chivalry, resolutely adhered, after public 
warning, and the still more persuasive instances of friendly exhortation, to their 
determination. And this was done with an emphatic decision of purpose which 
left no option even to those who most regretted the loss of their society at the bar 
table, but to exclude them from that membership, whose sole bond of union con- 
sists in the observance of rules, and in obedience to Jaws which they had thus 
openly, resolutely, and, we must add, wantonly defied. For the circuit could not 
forget that the resolution in question was passed without the slightest expression 
of dissent from either of the gentlemen, (one of whom was present at the time,) 
who now profited by the obedience of others to a law, which they first allowed to 
pass in silence and then made a profit by violating. They were consequently ex- 
pelled from the bar mess of the Oxford circuit, for it became obviously a question, 
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whether this painful course should be adopted or the bar mess cease to exist : 
for it is clear that no voluntary society can fulfil the purposes of its existence, 
which permits its members to defy its laws at their individual pleasure.”’ 


Simultaneously with the expulsion of the reporters on the Oxford 
circuit, the Western circuit passed a resolution to the same effect ; 
and now the other newspapers, which had been showing consider- 
able virtuous indignation at the course of the Times, finding them- 
selves in a somewhat similar category, and seeing, or aflecting to 
see, in the resolution, an assumption that reporting for newspapers 
“was inconsistent with the dignity and independence of the bar,” 
burst forth into a chorus of vituperation ; and, led on by the Times, 
(amiable journal!) made a dire onslaught upon the bar and every- 
thing connected with it, pointing out with great diligence and com- 
mendable zeal, the evils of the profession, and the necessary char- 
acter of those who “are the advocates of falsehood for a guinea ;” 
and showing in contrast the dignity and respectability of editorial 
duties — “ vigorously maintaining claims to social rank and po- 
litical importance, which nobody had called in question.” The 
Examiner, one of the ablest and most respectable of British jour- 
nals, discoursed in this wise : 


** Country people pronounce the word lawyer as liar, a corruption which, a 
thousand years hence, may be taken for the restoration of the proper word. Ina 
dictionary, in the year 3000 may appear, under the head of lawyers, corruptly 
so called, but properly liars, a class of men who indiscriminately advocated right 
or wrong for hire. * They were called liars, because their greatest triumph was 
to give falsehood the victory over truth, to bring off the guilty or procure an 
unjust judgment against the innocent. In some old works, mention is made of 
the profession of the law, but this is obviously a corruption, the true reading 
being the profession of the lie, the followers of which were accordingly named 
the liars.’ ’’ 


Nor have the law journals been silent ; but several able articles 
have appeared on this subject, in which the merits of the contro- 
versy have been variously stated, and some of the popular objec- 
tions have been candidly answered. ‘Thus, the Law Magazine 
remarks as follows upon the charge, that barristers are the indis- 
criminate advocates of what they know to be the wrong side of 
the case : 


** We must not, however, be understood to charge the public press with wilful 
defamation, in accusing the bar with being the indiscriminate advocates of what 
they know to be the wrong side of the case. If the profession, so far from being 
guilty of boasting about its honor, had taken any means to promulgate the 
nature of its own practice, the press would probably have been aware that it is 
the established rule of the bar not to defend cases which they know to be unjust ; 
that it is the ordinary practice to hold what are termed ‘ watching briefs’ in 
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such cases, when the duty of counsel is merely that of taking care that his client 
has fair play, and that the evidence against him is legally sufficient, without any 
attempt to resist the verdict ; and that even when this is not the case, and the 
evidence leaves no reasonable doubt on which side the verdict ought to be, no 
respectable advocate perseveres in the struggle. Every assize witnesses many 
such cases, and such is perfectly well known to be the rule of the profession. 
That instances occur of its infraction, we are far from denying ; but it is also 
notorious, that the individuals who earn an unenviable and precarious income, by 
setting this rule at defiance, are alike under the ban of the bench and the bar, 
constantly checked and censured by the former, and held very lightly in esteem 
by the latter. The noisy obtrusiveness of such men attracts notice, whilst the 
quiet surrender of bad cases creates none. And hence it is, that the false esti- 
mate of the practice of the great body of the bar mainly arises. We trust very 
shortly to be enabled to treat at Jarge of the practice and position of the bar, and 
also of the best means of correcting existing violations of its code and discipline. 
The subject is replete with interest and importance, and well deserves a separate 
discussion.” 


So also a writer in the Weekly Chronicle : 


‘* There is nothing on which the press seems to have been more agreed, or 
least inclined actively to oppose, than the defence by counsel of persons crimin- 
ally indicted. So much in that mode of ameliorating the criminal law, as has 
been already achieved, has been favored with the all but unanimous approval of 
the press ; and if a dearth of other subjects were by chance to set the press uni- 
versally upon this theme once more, the same unanimity would, in all probability, 
prevail in favor of Mr. Ewart’s motion, for giving prisoners on trial the last word 
always in an address by their counsel to the jury, on the whole case. Is this, or 
is it not, a defence of murderers and thieves! Because, if it be not, it is difficult 
to conceive in what the offence of the bar consists ; and if it be, it is equally 
hard to understand the distinction upon which the press is to ride clear of the 
same imputation. But supposing the bar were altogether to refuse the defence 
of murderers and thieves, or taking a brief in the defence of a party charged 
with murder or theft, on the strength of that principle which says, thata man shall 
be esteemed innocent, until he is proved to be guilty ; suppose, with a too quick 
perception of the guilt of their client, they should abandon his case, in anticipa- 
tion of the verdict — what might we expect from a ‘ vigilant press,’ under either 
supposition? In the first we should no doubt, be treated with fulmination upon 
fulmination against the absurdity, the cruelty, the intolerable tyranny of a power 
unknown to the law, operating to repeal an act of parliament, and to defeat the 
wise and humane intentions of the three estates of the realm ; in the latter we 
might hear, with something like a practical illustration, of obtaining money under 
false pretences, and cheating a client of services the price of which had been paid. 
In either case many witty and sarcastic and crushing reflections would be made 
upon the squeamishness of barristers assuming to be better than their betters ; and 
we should be told very wisely and very truly, that it was the business of counsel to 
watch over the interests of the client. leaving to the judge his duty, and to the 
jury his province — a duty and a province never to be rashly invaded by the unau- 
thorized intrusiveness of the members of the bar,”’ 


It is almost impossible for us, in this country, to understand why 
these difficulties should occupy so large a share of public attention 
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in England. Here a man may be, at the same time, client, attor- 
ney, barrister, and almost judge. He may get into business on 
his own account, and conduct as he pleases, so that he be honest ; 
for the days of bar rules and professional discipline are amongst 
the things that were. And as for newspaper reporting, there is so 
little of it in the higher courts, that we shall scarcely venture an 
opinion, whether it is “ respectable” or not. We incline to think, 
however, that this would depend very much upon the fact, whether 
it pays well, or the contrary ! 

It seems that this controversy is about concluded ; and we take 
from the 'Times the following remarks on that point : 


‘* We are indebted for the following account of the proceedings at a meeting 
held, it would seem, on Wednesday evening, te a publication which has always 
most warmly espoused the cause of the bar against the press, and which in this 
very number assails the latter with the most virulent abuse : 

‘We have learned from an authentic source, although we have as_ yet 
received no official intimation of the fact, that a meeting of all, or the greater 
portion, of her Majesty's counsel was held on Wednesday evening, at the resi- 
dence of the attorney general, to take into consideration the subject-matter of 
this controversy, with a view to an expression of an opinion as to the propriety 
or otherwise of circuit and other reporting by members of the bar, with a view to 
a settlement of the dispute one way or the other. 

‘We are not permitted to state the particulars of the discussion that there 
took place, nor the names of the parties, and the sentiments they expressed, 
although some of them, as reported to us, sound passing strange after the lan- 
guage that had fallen from the same lips elsewhere. We can at present an- 
nounce only the result, which was a decided expression of opinion, that there was 
no objection to the practice of circuit and other reporting, by members of the bar, 
Although this was only the expression of an opinion, and is not submitted as a 
regulation, still, proceeding from such an authority, it cannot but be deemed 
decisive of the question that has been so hotly debated. ‘The press has thus 
again proved its omnipotence, and achieved another triumph. There cannot be a 
doubt, when all the circumstances are considered, and previous speeches and 
votes remembered, that to the summary course adepted, in suppressing the names 
even of her Majesty's counsel, as well as of lesser men, in their reports, the 
newspapers are indebted for this victory. Now that the controversy is virtually 
at an end, may we express a hope that, by observing the strictest impartiality 
themselves, and requiring it of their reporters, the daily papers will avoid again to 
excite the feelings of annoyance at undue prominence for some, and unjust sup- 
pression of others, which were the immediate causes of a dispute which has been 
a source of profound regret among those who, like ourselves, were desirous of 
raising the respectability of the newspapers, and preserving the high repute of 
our profession, and therefore deemed that both would be benefited by an honorable 
alliance, and harmed by unseemly differences.’ 

‘** To the recommendation expressed in the concluding paragraph, we cordially 
subscribe. Our anxiety has always been, that our reporters should exercise their 
discretion in the selection of cases for report, with the strictest impartiality, and, 
although it will always be impossible for them to satisfy every one of a body so 
jealous of distinction as the bar, we believe that they have uniformly acted with 














392 RECENT AMERICAN DECISIONS. 


the most praiseworthy fairness. We have no desire to triumph in the lesson 
that has been administered to the Oxford and Western circuits, but we cannot 
allow the dispute thrust upon us by a portion of the bar to be entirely forgotten, 
without calling attention to the decision of the Queen’s counsel, as a full justifi- 
cation of the course which we adopted, in resenting an affront offered to our re- 
porters, a course which, for many months, exposed us to the grossest abuse, not 
only from the representatives of that section of the bar which took part in the 
dispute, but from a degraded portion of the press, which could not refrain from its 
accustomed scurrility, even while we were engaged in a cause in which it was as 
much concerned as vurselves.”’ 


Recent American Decisions. 


Court of Common Pleas, Massachusetts, September, 1815. At 
Concord. 


ComMMONWEALTH v. Wituam Wyman. 


A statute is not unconstitutional as being ex post facto merely by reason of being 
retroactive in its effect. 

A statute enacted between the time of the commission of an offence and the 
finding of an indictment for the same, is not, in respect to such offence, ex post 
facto within the meaning of the constitution, although it prescribes a different 
mode of stating the offence for an indictment from that in use when the offence 
was committed. 

The act of the legislature of Massachusetts of 1845, ch. 215, extending the 
provisions of the 10th section of the Revised Statutes, ch. 133, to prose- 
cutions against bank officers, is not unconstitutional in respect to offences 
committed before the passing of that act, although the form of indictment 
is thereby rendered far less specific in its requisite allegations as to the facts 
and circumstances constituting the crime charged, than it would otherwise 
have been. 

What constitutes an ex post facto law considered. 


Tuts was the case of an indictment, in which the defendant was 
charged with embezzlement. The defendant moved to quash the 
indictment, on the ground that no offence was therein substantially 
set forth. ‘The circumstances under which the following opinion 
was given appear in the last number of the Law Reporter, ante, 
p. 339. 


Wasuevrn, J. I have been urgently and eloquently pressed to 
exercise a right incidental to the powers of the judiciary, in de- 
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claring an act of the legislature inoperative, if I should be satisfied 
that the provisions of that act came within the purview of that 
part of the constitution which prohibits the enactment of certain 
classes of statutes. Without stopping to inquire how far the 
opinion is sound, which has been urged, that the authority to de- 
clare acts of the legislature void, rests only with the Supreme 
Court, —the judicial tribunal recognized by the constitution as the 
interpreter of the laws, — it must be obvious, that no court should 
undertake to exercise the power in cases of doubtful coustrue- 
tion. Constituted as this government is, with its three coordinate 
branches, legislative, executive, and judicial, to each of which 
important functions are committed, it is probably no less essential 
to the security of the citizen that the clause in the Bill of Rights 
should be observed, which prohibits either of these branches from 
interfering with the appropriate functions of the other, than it is, 
that, so far as any duty devolves upon either of them, it should 
faithfully and fearlessly perform it. 

Without, therefore, undertaking to determine, in advance, the 
constitutional authority of a single judge of an inferior court to 
declare an act of the legislature unconstitutional and void, I pro- 
pose to examine how far the act under consideration comes within 
the description of ex post facto laws. If it were not retroactive, 
it would not be contended that it is ev post facto; and unless it 
were, in some sense, retroactive, it is clear that this indictment, 
not being framed according to the rules of the common law, could 
not be sustained. 

Upon this part of the case, it has been argued, first, that the 
legislature cannot be presumed to have intended to pass a statute 
retroactive in its effect; and, second, that a fair construction and 
interpretation of the language of the act itself will not give it that 
effect. In regard to the principle of construction contended for 
by the defendant’s counsel, and illustrated so fully and so forcibly, 
I shall not hesitate to adopt it to its fullest extent. ‘The legislature 
must clearly express their intention to affect a past state of things, 
before any act which they may enact shall be construed to produce 
such effect. And, in order to apply this test in the present case, 
Iam disposed to confine the inquiry to the very language of the 
act itself, without resorting to a recognized rule of construction — 
an inquiry into the evils which it was intended to remedy, in order 
to reach the meaning of the legislature. In doing this, it is only 
necessary to apply that rule of interpretation prescribed by the 
Revised Statutes, ‘that all words and phrases shall be construed 
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and understood according to the common and approved usage of 
the language.” 

Before, however, applying this test, it may be well to see how 
the facts in regard to the present case stand. I lay out of the 
case, altogether, the fact that the defendant has heretofore been 
tried. ‘That trial, and the indictment in that case, are not now 
before the court. It then stands thus: The indictment charges, 
that the defendant, in a certain capacity, did certain acts on the 
Ist April, 1842, by which he committed a felony. It is found and 
returned at the June term of this court, 1845, and a jury is now 
empaneled to try him. In March, 1345, before the prosecution 
was begun, — and, for the purposes of interpreting this act, it may 
be assumed, before the legislature knew that the oflence here 
charged had been conunitted, — the legislature pass an act in these 
words: * The provisions of the LOth section of the 133d chapter 
of the Revised Statutes shall a/so apply to all prosecutions of a 
similar nature against presidents, &c. of banks.” 

Is there anything equivocal in the terms made use of here? Is 
there anything, to a common mind, which would carry the idea 


that the legislature meant to have, alter that time, two modes of 


trying the same offence, according as it should have been com- 
mitted before or after the date of that act? ‘This reasoning goes 
upon the assumption that the legislature had a right to pass such 
an act if they saw fit, and that, in passing the act, they intended 
precisely what the language they used indicated. And, if no such 
case as the one now charged had ever been known to exist when 
that act was passed, and it had been discovered, three years after 
its passage, that a cashier had been guilty of embezzlement in the 
year L843, would it have occurred to an ordinary mind that, in an 
indictment for such embezzlement, found in 1848, the legislature 
did not mean to authorize the government to adopt a form, and to 
carry on the prosecution in a mode, conforming to the provisions 
of the LOth section of the 153d chapter? ‘This, it is true, is no 
further a correct mode of interpreting the statute than as it presents 
its language to a common mind, independent of extraneous cir- 
cumstances, in order to see how it would strike such a mind in 
regard to its meaning. 

I have looked with no ordinary degree of solicitude, to see if, 
by a fair construction of language, I could discover any such 
qualification or limitation of the eflect of this statute as had been 
contended for by the defendant’s counsel. But [ am compelled 
to say that I do not find it. When the act itself says it * shall 
also apply to all prosecutions of a similar nature,” and I look at 
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the 10th section, construed as it has been by our own court in the 
former case, for the meaning of that expression, | tind that it has 
always applied to clerks, &c. charged with embezzling moneys, 
and the conclusion seems irresistible, that in all prosecutions against 
bank oflicers, the 10th section is to apply also to them in the same 
manner, and to the same extent as it did in cases of prosecutions 
of clerks. 

With the propriety or reasonableness of the laws which the legis- 
lature enact, courts have nothing to do, provided the legislature 
does not transcend their constitutional authority. And, whatever 
may be thought of this particular act, it cannot be concealed that a 
state of things existed at the time of its passage, of which the legis- 
lature could not have been ignorant, and which may be referred to, 
in connection with the question of their probable intent ip its pas- 
sage. A trial had been had, which had proceeded throughout 
upon the idea that bank officers were within the purview of the 
10th section of the 133d chapter. ‘The supreme court had just 
declared, that that section did not extend to such otheers. ‘The 
legislature deemed it proper that that section should embrace such 
oflicers, as it was originally supposed by many to do. If the legis- 
lature, then, merely intended to extend this to future prosecutions, 
it was remarkable that they did not leave it open to this construe- 
tion by using even an ambiguous term. If they meant to embrace 
this very case, they could hardly have adopted less equivocal lan- 
guage for the purpose. And if they bad a right thus to legislate, 
all that remains for this court is to apply this, as they do all other 
laws formally and constitutionally declared. 

I come then to the second inquiry. If this law is retroactive, is 
it, thereby, so far within that clause of the constitution which pro- 
hibits the enactment of ex post facto laws, as to be, so far as this 
trial is concerned, unconstitutional and void? It has not been 
contended that a statute is unconstitutional merely because it is 
retroactive. When, then, does a statute become unconstitutional on 
that ground ? 

Before proceeding to discuss this point, | may be permitted to 
remark, that if Judge Chase, of the supreme court of the United 
States, could say, as he did say in one of the cases cited for the 
defendant, “if | ever exercise the jurisdiction, I will not decide 
any law to be void but in a@ very clear case ;”’ surely this court may 
adopt an equal degree of caution, without being suspected of shrink- 
ing from duty or avoiding responsibility, by leaving a doubtful 
question open for a more deliberate examination than could be 
given to it here, and that, too, by a higher tribunal, should occasion 
for such a reéxamination arise. 
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It is, however, contended, that there is no occasion for such 
doubt here, that the authorities cited show clearly that this comes 
within the principle of an ex post facto law. What then are the 
restrictions, in this respect, created by the constitution, and what 
are the constructions which have been judicially put upon these ? 
The constitution of the United States, $ 10, provides that * no state 
shall pass any bill of attainder, ex post facto law, or law impairing 
the obligation of contracts.” ‘The twenty-fourth section of the bill 
of rights of Massachusetts, declares, that “ laws made to punish for 
actions done before the existence of such laws, and which have not 
been declared crimes by preceding laws, are unjust, oppressive, 
and inconsistent with the fundamental principles of a free govern- 
ment.” In Calder v. Bull, (3 Dal. 356,) which was cited in the 
argument, Chase, J. defines what he regards to be ex post facto 
laws within the words and the intent of the prohibition. Ist. “ Every 
law that makes an action done before the passing of the law, and 
which was innocent when done, criminal, and punishes such action. 
2d. Every law that aggravates a crime, or makes it greater than it 
was when committed. 3d. Every law that changes the punish- 
ment, and inflicts a greater punishment than the law annexed to the 
crime when committed. 4th. Every law that alters the legal rules 
of evidence, or receives less or different testimony than the law 
required at the time of the commission of the offence, in order to 
convict the offender.” 

In Fletcher v. Peck, (6 Cranch, R. 87,) Marshall, C. J. says, 
* the state legislatures can pass no ex post facto law. An ex post 
facto \aw is one which renders an act punishable ina manner in 
which it was not punishable when it was committed.” Judge 
Kent, (1 Com, 382, Ist. edit.) after citing these definitions, speaks 
of that of C. J. Marshall, as “ distinguished for its comprehensive 
brevity and precision,” and as extending * equally to laws inflict- 
ing personal, or pecuniary penalties, and to laws passed after the 
act, and affecting a person by the way of punishment either in his 
person or estate.” Judge Story (3 Const. 212,) says, that ‘ the 
prohibition reaches every law whereby an act is declared a crime 
and made punishable as such, when it was not a crime when done, 
or whereby the act, if a crime, is aggravated in enormity or pun- 
ishment, or whereby different or less evidence is required to con- 
vict an offender than was required when the act was committed.” 

How do these rules apply in the present case? The language 
of the act, 1845, has already been recited. The 10th sect. of Rev. 
Stat. c. 133, which the act of 18145 makes applicable in prosecu- 
tions against bank officers, is in these words. ‘ In every prosecu- 
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tion for the offence of embezzling the money, bank notes, checks, 
drafts, bills of exchange, or other securities, for money, of any 
person, &c. it shall be sufficient to allege generally in the indict- 
ment, an embezzlement of money to a certain amount, without speci- 
fying any particulars of such embezzlement, and on the trial, evi- 
dence may be given of any such embezzlement committed within 
six months next after the time stated in the indictment, and it shall 
be sufficient to maintain the charge in the indictment, and shall not 
be deemed a variance if it shall be proved that any money, bank 
note, check, draft, bill of exchange, or other security, for money of 
such person, of whatever amount, was fraudulently embezzled by 
such check, &c. within said period of six months.” Here is no 
declaring an act a crime which was innocent when ccminitted. It 
has no relation to the degree or nature of the punishment for the 
act. If, therefore, it is an ex post facto law, it is so because it 
comes within the fourth division of the definition by Judge Chase, 
“altering the legal rules of evidence” or ‘ receiving less or ditler- 
ent testimony” “ to convict the offender.” 

In the first place, it does not, in terms or effect, alter the rules of 
evidence by admitting one witness, for instance, where two had 
been required, as would be the case if the legislature were, by an 
act, to dispense with two witnesses in a trial for perjury or high 
treason, and as was in fact done in the attainder of Sir John Fen- 
wick, in the case cited by the defendant’s counsel. Nor does it 
render one kind of evidence competent and sutlicient, in the place 
of another which was alone competent or sutlicient when the act 
charged was committed, as, for instance, substituting oral testimony 
for written evidence, or evidence without oath for the testimony of 
witnesses, some of which cases are referred to by Judge Chase in 
alluding to the history of this provision against ex post facto laws. 

In order to see how far, in fact, the law of 1545 alters the rule 
as to evidence in a trial for embezzlement, it will be necessary to 
see how the law stood before its passage. The 39th George III. 
c. 85), made embezzlement by clerks, servants, &c. a felony. It 
constituted the offence larceny, and the courts held, that under it 
the same strictness was requisite in charging the oflence as in cases 
of larceny. Russell on Crimes, (1st. ed.) 1234; Lindsay's Case, Tb. 
1237; Furman’s Case and Tyer’s Case, mentioned in Roscoe, Crim. 
Ev. 402; Richard Hobb’s Case, Russell on Crimes, (1st. ed.) 1243. 
In the latter case, Garrow, Baron, says, “ the evidence stated 
would only go to show a conversion by the prisoner of the moneys 
of the prosecutor, consisting, probably, of numerous acts of em- 
bezzlement, all of which were distinct felonies, and, if ascertained, 
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might be made the subject of distinct prosecutions; but it was 
necessary they should be so ascertained and distinguished, and that 
the prosecutors should select some one act of embezzlement in 
support of the present indictment, the rule of law being, that where 
a transaction proposed to be given in evidence appears clearly to 
consist of several distinct felonies, the prosecutor ought to be put 
to elect some particular felony on which he will proceed.” 

The difficulties in the way of convicting an otlender under the 
law, as it then stood, having thus become apparent, the act of 7 & 
S George LV. c. 29, was passed in regard to the embezzlement of 
moneys, securities, &c. leaving the embezzlement of chattels as it 
stood before. 

The change effected by the act of 1845, in respect to the form 
of indictment and matter of proof, is stated by our court in their 
opinion given in the former case against this same defendant. “ If 


os 


bank oflices are not included (in § LO, ¢. 133,) then a bank ollicer, 
when accused of embezzlement, must be charged with a specific 
act of fraud, as in larceny at common law, and be proved guilty of 
the specific offence charged, and not more than one offence can be 
alleged in one count of the indictment. But if they are included 
in the provision, then a general allegation of the embezzlement of 
money may be made to a certain amount, without specifying any 
particulars, and, on the trial, evidence of any such embezzlement 
committed within six months next after the time stated in the in- 
dictment, may be given, &c.” 

Does the statute, then, in fact, make any change except in the 
form of the stating part of the indictment, by which the govern- 
ment is not required to speci/y the precise acts of embezzlement 
intended to be proved, with the time, place, and other circum- 
stances which would be requisite in an indictment for larceny, for 
instance, or which were required under the act of 39 George ILI. 
already cited? And is that to be regarded as an ex post facto 
law, which should merely excuse the government from stating, as 
fully as had heretofore been done, the facts and circumstances 
which they expect to prove, in order to convict a party of a known, 
well defined offence, even though the statute may be passed be- 
tween the time of the commission of the act, and the finding of the 
bill by the grand jury ? Is not this, in substance, the whole ques- 
tion involved in this inquiry?) What is an indictment, and what 
are its requisites? It is defined to be “ a written accusation of a 
crime,” in which “ every: fact and circumstance, which is a neces- 
sary ingredient in the offence, must be set forth.” 

Upon the trial of an indictment, “ if the defendant pleads the 














eel 


COURT OF COMMON PLEAS, MASSACHUSETTS. 399 
general issue, the prosecutor is obliged to prove every fact and 
circumstance stated in the indictment, which is material and neces- 
sary to constitute the offence.” 

It is undoubtedly true, at the common law, not only that the 
probata must follow the allegata, but that the a//egata must substan- 
tially embrace all that is to be covered by the proof. And how far 
the forms of the common law may be altered in any of these 
respects by statute, might become, in some views of the case, an 
important question. 

Preliminary to that, however, it is proper to repeat the inquiry 
if the LOth section referred to, does in fact do anything more than 
change the mode of stating the offence in the indictment by authoriz- 
ing the omission of some of the facts and circumstances which 
must slill be proved, aud, at common law, must have been stated as 
ingredients in the offence? ‘The section does not assume to define 
the crime of embezzlement, or, in terms, aflect its punishment or 
the amount of proof. © It shall be suilicient to allege generally,” 
and ‘on the trial evidence may be given of any such embezzle- 
ment.” Whatevidence? Ilow given?) Of what acts?) Every- 
thing seems to be left as to what constitutes the oflence, or what 
should be the proof of its having been committed, just as it would 
have been if the section had not been enacted. It nowhere says, 
that anything short of a fraudulent conversion of trust property 
shall constitute embezzlement. Other sections of another chapter 
define the crime, while the LOth section of chapter 133 only pro- 
fesses to apply in prosecutions “ for the offence of embezzling.” 

It is urged in argument, that by applying the LOth section to 
cases like the present, a defendant, under a charge for embezzling 
“money,” may be called upon to meet evidence of his having 
converted a bank nole or bill of exchange. But this objection, if 
available, must go to the entire validity of that section, unless a 
more formal or specific statement is required in the prosecution of 
a bank ollicer than in one against a clerk for the same description 
of oflence. Such a position as this has not been assumed, and the 
law has too often been enforced in cases of clerks and agents to re- 
gard its validity now as an open question. 

In order to test the accuracy of the positions already assumed 
as to the ellect of the act of 155, it is only necessary to take the 
ease of a servant who shall have embezzled a promissory note of 
his master. Before the act of George LV., already cited, the indict- 
ment in such case must have set forth particularly the specific note 
embezzled. ‘The proof would in that case follow the allegation, 
namely, the embezzlement of a note, and the defendant would be 
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convicted of an offence, the particulars of which had been spread 
upon the record. Under the act of George IV., such servant, for 
the same act, would have been indicted by simply alleging the 
embezzlement of so much money. Yet the proof would in all re- 
spects be the same as in the other case supposed, neither less nor 
different, and the result of a verdict of guilty would be precisely 
the same. 

It is only necessary to extend this to several acts of embezzle- 
ment and ihe analogy to the present case becomes apparent. It 
aflects the statement not the evidence. By the act of George IV. 
three distinct acts of embezzlement might be charged, in which the 
thing embezzled, whether coin or the mercantile representatives of 
money, might be described as “ money.” 

Under the statutes of this commonwealth, the indictment may 
charge the embezzlement not of a certain specific amount of money 
but “* of money to a certain amount,” and evidence may be offered 
of “any such embezzlement ” within six months of the time stated 
in the indictment. It would be but repetition to say that, to my 
mind, this does not bring the law within the objections enumerated 
by Judge Chase in the case already cited. 

But there is another view of this case which the counsel for the 
defendant have urged, which deserves consideration. It is said, 
that if the act of 1845 only operates to change the form of stating 
the offence, it in effect violates the spirit of the constitution, since, 
as the law stood when the alleged embezzlement was committed, 
it was requisite, in order to his being indicted and convicted, that 
the particulars of such embezzlement should be set out on the re- 
cord, and the proof consequently limited by that statement, whereas 
now, by altering the law as to what it is requisile to allege, the 
amount and kind of evidence requisite for a conviction is changed. 
If I rightly apprehend this position, it assumes that ‘he mode of 
stating an offence is one of the “ standing laws” of the land, the 
changing of which by the legislature, after an offence is committed, 
would be unauthorized, because aflecting the “ enjoyment of life, 
liberty, or property ’’ by the citizen. 

If the premises were correct, the conclusion contended for may 
perhaps follow. But this matter, as it seems to me, is provided 
for and covered by the 12th section of the bill of rights, which de- 
clares that “no subject shall be held to answer for any crime or 
offence until the same is fully, plainly, substantially and formally 
described to him.” Provided, therefore, no new crime is created, 
the legislature is at liberty to prescribe any form of describing to a 
party the oflence with which he is charged, subject only to the 
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limitation that it be fully, plainly, substantially and formally done. 
What this form shall be, is undoubtedly a question, in the first 
instance, for the legislature, and until they have acted upon it, the 
common law, whose existence is recognized thronghout the con- 
stitution, is undoubtedly to be the guide of the courts. 

In the case before them, the legislature have prescribed a form, 
a form which has been recognized as suiliciently plain and sub- 
stantial by the supreme court in the case of clerks, &c., and the 
most that can be urged in regard to it is that the legislature have 
seen fit to adopt for one class of persons the same mode of pro- 
ceeding which has been found sufficiently formal in regard to 
other classes, as a substitute for the common law forms pre- 
viously in use. 

That the effect of, such a rule for framing an indictment as is 
furnished by the LOth section, c. 133, may operate unfavorably, 
upon a defendant in a trial for embezzlement, compared with the 
precise, definite and particular statement required by the common 
law, is obvious. But it is chiefly, if not altogether, in respect to 
preparing his case by being apprized of the facts which the gov- 
ernment expects to prove. With the propriety of particular laws 
this court has nothing to do, provided they are valid, and the se- 
curity of defendants so situated, must consist in the general power 
which courts have, to direct the course of proceedings before them, 
and the anxiety which courts always feel that no injustice should 
be done in their proceedings by surprise or the want of opportu- 
nity for the preparation on the part of their suitors. 

Other positions have been assumed by the counsel in the argu- 
ment of this case, which, after this intimation of the conclusion to 
which I have come upon the principal question, it may not be 
necessary to consider. 

One of them, however, deserves notice. I understand the coun- 
sel to assume that all laws are to be regarded as ex post facto, if 
they relate to crimes and have effect upon a past fact, and affect 
that fact so as to bear injuriously upon the person by whom it was 
done. 

No authority which has been referred to, as it seems to me, jus- 
tifies an assumption so broad as this, and if carried out it would, 
in my view, reach farther than could be reasonably contended for. 
Why might it not, for instance, apply to every law which makes a 
new regulation as to the number and qualifications of those from 
among whom jurors are to be drawn, especially if the number 
should thereby be enlarged and their requisite qualifications dimin- 
ished ; as well as to every law which changes the constitution or 
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jurisdiction of courts ? If, for instance, a crime had been committed 
of which our supreme court alone bad jurisdiction, but before any 
indictment had been found that jurisdiction had been transferred to 
the court of common pleas, might not the party charged, contend 
that such law affected him injuriously, that he was thereby subject- 
ed to a trial before a less eminent or less experienced judge than 
he could have been, had the cognizance of his offence remained 
unchanged? Yet such changes have been made, and was ever 
such an objection heard of in our courts ? 

At the common law, it seems that, practically, no defendant 
could be charged and tried for two distinct felonies in one indict- 
ment, against his consent. Yet, by long usage, in this common- 
wealth such a course is regarded as regular and not to be objected 
to, unless the court in its discretion should direct a separate trial 
for each act charged. And can it ‘be seriously doubted that it 
would have been competent to have effected this same change in 
the criminal practice of this commonwealth by an act of the legis- 
lature ? 

If I am correct in assuming that the legislature might by statute 
authorize the prosecuting oflicer to set forth more than one act of 
felony in an indictment by means of different counts, I am ata 
loss to see why the legislature may not authorize him to charge 
several felonious acts in a single count. ‘This to my mind is, in 
effect, all that has been done by the statute now under considera- 
tion. And although a departure from the common law, nearly as 
great as that made by this statute, was effected by the statute of 7 
and 8 George IV., before referred to, I have found no ease where 
there was any objection made to the form of stating the offence, 
though objections have often been made to the sufficiency or com- 
petency of the proof offered to sustain the charge. 

Without examining any more in detail, the grounds upon which 
the counsel for the defendant have urged the unconstitutionality of 
this law, so far as it is sought to apply it in the present case, I am 
of opinion that the indictment is sufficient, and that the defendant 
should answer to it accordingly. 

J. P. Rogers, for the Commonwealth. 

Webster, Choate, and E. R. Hoar, for the defendant. 
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Session of the Peace, Lycoming County, Pennsylvania, August, 
1842. 


ComMOoNWEALTH v. Witutam ARMSTRONG. 


A minister of the gospel has no right, contrary to the express commands of the 
father, to receive an infant daughter, under the immediate guardianship of the 
father, from the church in which the child was baptized and instructed, and in- 
itiate it by baptism into another church of a different denomination, 

A father has aright to control the religious education of his minor child. A father 
forbade a clergyman to baptize his minor daughter, aged about seventeen, by 
immersion, and threatened him with personal injury if he should do it. The 
clergyman afterwards baptized the daughter, without the knowledge or consent 
of the father, and the father, the next day, having learned the fact, followed 
the clergyman in the street, and threatened him with personal injury. ‘The 
clergyman applied for ar order of court, requiring the father to give surety for 
keeping the peace. The court ordered the father to give such surety, but or- 
dered the clergyman to pay the costs, as his own first wrongful act had pro- 
duced the necessity for this applicauon. 


Lewis, J. This is an application on behalf of the Rey. William 
S. Hall, a minister of the gospel of the Baptist persuasion, for an 
order of this court, requiring the defendant to give surety for keep- 
ing the peace. ‘The circumstances of the case are these: On the 
last Sunday in February last, the defendant prohibited the com- 
plainant from administering the ordinance of baptism, by immer- 
sion, to his minor daughter, aged about seventeen, she having al- 
ready been baptized in the Presbyterian church, to which her 
mother belonged. ‘This prohibition was accompanied with threats 
of personal injury to the complainant if he baptized her, the de- 
fendant declaring that he would shoot him if he did so. On the 
second Sabbath in April following, the complainant having an op- 
portunity, baptized the daughter, by immersion, in the absence and 
without the knewledge of the father, and contrary to his known 
and positive commands. ‘T'his proceeding came to the knowledge 
of the parent afterwards, and, on the Monday after the occurrence, 
he followed the complainant through the street, threatening him 
with personal injury to such an extent, as to induce the present ap- 
plication for surety of the peace. Whatever may be the rights of 
the parent in defence of his child, and in the exercise of bis lawful 
authority over it, in order to prevent any act of disobedience on 
its part, or any interference with his authority on the part of others, 
it is clear that no man has a right to take the law into his own 
hands, to be the judge and executioner in his own case, and inflict 
punishment upon those who have already injured lim. ‘This is 
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vengeance, and not defence. Vengeance does not belong to man. 
The court therefore order the defendant to give surety in the sum 
of five hundred dollars, to keep the peace for six months towards 
the Rev. William S. Hall, and all other citizens of the common- 
wealth. 

Thus far we have acted without hesitation or doubt. But under 
the act of Assembly of the 25th of March, ISL, it is the duty of 
the court, in cases of surety of the peace, to direct the defendant, 
the prosecutor, or the county, to pay the costs. In the exercise of 
this discretion, it becomes necessary to inquire into the conduct of 
the parties, and to ascertain whose wrongful act produced the ne- 
cessity for this application for the preservation of the public peace. 
If the prosecutor was acting within the line of his duty, he ought 
not to pay them. If, on the contrary, he has interfered with the 
lawful authority of the father over his own ofispring, in its minority, | 
and thereby provoked him in his excited feelings to meditate the 
personal injury, and to make the threats complained of, it would 
be just that the prosecutor should pay the costs which his own first 





wrongful act had occasioned. 

The authority of the father results from his duties. He is charged 
with the duties of maintenance and education. ‘These cannot be 
performed without the authority to command and to enforce obe- 
dience. The term education is not limited to the ordinary instruc- 
tion of the child in the pursuits of literature. It comprehends a 
proper attention to the moral and religious sentiments of the child. 
In the discharge of this duty, it is the undoubted right of the father 
to designate such teachers, either in morals, religion, or literature, 
as he shall deem best calculated to give correct instruction to the 
child. No teacher, either in religion or in any other branch of edu- 
cation, has any authority over the child, except what he derives 
from its parent or guardian ; and that authority may be withdrawn 
whenever the parent, in the exercise of his discretionary power, 
may think proper. If he should come to the conclusion that the 
attendance of his child upon the ministration of any particular re- 
ligious instructor is not conducive to its welfare, he may prohibit 
such attendance, and contine it to such religious teachers as he be- 
lieves will be most likely to give correct instruction, and to secure 
its welfare here, and its eternal happiness in the world to come. 
He cannot force it to adopt opinions contrary to the dictates of its 
own conscience, but he has a right to its time and its attention 
during its minority, for the purpose of enabling him to make the 
effort incumbent on him as a father, of “ training it up in the way 
it should go.” He may not compel it, against its own convictions 
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of right, to become a member of any religious denomination ; but 
after it has been initiated, with its own free will, into the religious 
communion in which its parent belongs, he may lawfully restrain 
it, during its legal infancy, from violating the religious obligations 
incurred in its behalf, by placing itself under the control of a min- 
ister whose opinions do not meet its parent’s approbation. ‘The 
patriarchal government was established by the Most High, and, 
with the necessary modifications, it exists at the present day. The 
authority of the parent, over the youth and inexperience of his 
offspring, rests on foundations far more sacred than the institutions 
of man. “ Honor thy father and mother,” was the great law pro- 
claimed by the King of kings. It was the first commandment accom- 
panied with a promise of blessing upon those who obeyed it; while 
the dread penalty of death was inflicted upon all who were gnilty of 
its infraction, ‘The eye that mocketh at his father, and despiseth 
to obey his mother, the ravens of the valley shall pick it out, and 
the young eagles shall eat it.” (Prov. xxx. 17.) “The stubborn 
and rebellious son, who will not obey the voice of his father, 
shall be stoned with stones that he may die, and all Israel shall 
hear and fear.” (Deut. xxi. 21.) Abraham commanded his child- 
ren, and his household after him, to keep the way of the Lord. 
Joshua resolved, both for himself and his house, to serve the Lord. 
And the house of Eli was destroyed, because his sons made them- 
selves vile, and he restrained them not. ‘ My son, keep the in- 
struction of thy father, and forsake not the law of thy mother.” 
(Prov. i. 8,9; and Ib. vi. 20.) “ A tool despiseth his father’s in- 
struction.” (Prov. xv. 5.) ‘ A wise son heareth his father’s in- 
structions.” (Prov. xviii. 1.) ‘Cursed be he that setteth light by 
his father or his mother, and all the people shall say Amen.” 
(Deut. xxvii. 16.) 

It was justly remarked by the Horry Professor of Moral Philos- 
ophy, in his treatise upon that subject, that the words, * 'T'rain up 
a child in the way he should go,” imply both the right and the 
duty of the parent to train it up in the right way. That is, the 
way which the parent believes to be right. ‘The right of the father 
to command, and the duty of the child to obey, is thus shown, upon 
the authority of the Old ‘Testament, to have been established by 
God himself. And the teachings of the New ‘Testament abun- 
antly prove, that, instead of being abrogated in any respect, the 
duty of filial obedience was inculcated with all the solemn sane- 
tions which could be derived from the new dispensation. The 
fifth commandment, “ Honor thy father and thy mother,” was re- 
peated and enjoined by St. Paul, in his Epistle to the Colossians. 
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** Children, obey your parents in the Lord, for this is right.” (Eph. 
vi. 1.) “Children, obey your parents in all things, for this is well 
pleasing unto the Lord.” (Col. iii. 20.) If anything can give ad- 
ditional weight to the authority on which rests the doctrine of filial 
obedience, it is the practical commentary furnished by the Saviour 
himself. In his quality of God, it was incumbent on him to be 
about the business of his Heavenly Father, at Jerusalem, ‘ both 
hearing the doctors, and asking them questions.”” But in his quality 
of Man, he left the temple and its teachings of wisdom, and, in 
obedience to the wishes of his earthly parents, “he went down 
with them to Nazareth, and was subject unto them.” (Luke iv. 51.) 
Dr. Adam Clarke, in his Commentaries on the 10th chapter of 
Genesis, declares that the duty of children to their parents is the 
next in order and importance to the duty we owe to God. No 
circumstances can alter its nature or Jessen its importance. ‘ Honor 
thy father and thy mother,” is the sovereign, everlasting command- 
ment of God. Paley, in his system of ethics, declares it to be the 
duty of a parent to educate his children, to form them for a life of 
usefulness and virtue ; and asserts that he has a right to such au- 
thority, and, in support of that authority, to exercise such discipline 
as may be necessary for these purposes. Dr. Adams, in his work 
upon the same subject, says that the children are to regard their 
parents as standing in the most venerable and the most endearing 
of all earthly relations to them, as those to whom, under God, 
they owe everything they are, and everything they hope to be. 
They are to regard them as the persons to whose kindness, care 
and government, they have been committed by God himself. The 
great and good Dr. Wayland, president of Brown University, and 
a distinguished minister of the gospel, of the same denomination 
with the prosecutor, declares, in his work on moral seience, “ the 
right of the parent is to command —the duty of the child is to 
obey. Authority belongs to the one — submission to the other. 
The relation,” he continues, “ is established by our Creator. The 
failure of one party does not annihilate the obligations of the other. 
If the parent be unreasonable, this does not release the child. He 
is still bound to honor and obey and reverence his parent. The 
duty of parents is to educate their children in such a manner, as 
they (the parents) believe will be most for their future happiness, 
both temporal and eternal. The parent is under obligations to 
cause his child to be instructed in those religious sentiments which 
he, the parent, believes to be according to the will of God. With 
his duty, in this respect, no one has a right to interfere. If the 
parent be in error, the fault is not in teaching the child what he be- 
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lieves, but in believing what is false without having used the means 
which God has given him to arrive at the truth. In such matters 
he is the ultimate and the only responsible authority. While he 
exercises his parental duties, within their prescribed limits, he is, 
by the law of God, exempt from interference, both from individuals 
and from society. In infancy (under 21) the control of the parent 
over the child is absolute — that is, it is exercised without any re- 
spect whatever to the wishes of the child.’ ‘These are the senti- 
ments of a man of great learning, piety, purity of heart — of one, 
whose fame has extended into every part of the wide-spread 
Union; and the learned and good of other nations have been 
taught to know and to appreciate his exalted worth. His works 
will remain after the present generation shall have passed away, 
an imperishable monument of bis memory. 

The doctrines of the common law are in accordance with these 
principles. It is the duty of the parent to maintain and educate 
the child, and he possesses the resulting authority to control it in 
all things necessary to the accomplishment of these objects. ‘The 
law has assigned no limits to the authority of the parent over the 
child, except that it must not be exercised in such a manner as 
to endanger its safety or morals. If the parent should transcend 
his authority in this respect, an appeal does not lie to the minister 
of the gospel of any denomination whatever. Application for 
relief can only be made to the authorities entrusted by the supre- 
macy of the law, with the high power of controlling parental 
authority where the morals or the safety of the child require such 
interference. 1 Blackstone, 450; 2 Kent’s Commentaries, 205. 
The orphans’ court have by law the right to appoint guardians for 
orphan children; but so careful have the legislature been of the 
right of the parent to have his offspring brought up in the religious 
persuasion to which he belongs, that the court are bound to have 
respect to this consideration in the selection of guardians, and per- 
sons of the same religious faith as the parents must be preferred 
over all others. The highest judicial power in the commonwealth 
dare not attempt to estrange the child from the religious faith of its 
parents. Shall this power be exercised by a private individual 
because he happens to be a minister of the gospel? Shall any 
man, high or low, be allowed to invade the domestic sanctuary — 
to disregard the parental authority established by the Almighty, 
to set at nought the religious obligations already incurred in behalf 
of the child at its baptism —to seduce it away from its filial obedi- 
ence — or even to participate in its disregard of parental authority, 
for the purpose of estranging it from the faith of its parents or 
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introducing it into religious denominations different from that to 
which its parents belong? God forbid that the noblest and holiest 
feeling of the human heart should be thus violated—that the 
endearing relation of parent and child should be thus disturbed — 
that the harmony of the domestic circle should be thus broken up 
—and that the family altar itself should be thus ruthlessly rent in 
twain and trodden in the dust! 

One of the members of this court is a minister of the gospel, of 
the Methodist persuasion, and he makes no claim in behalf of that 


denomination to the exercise of any such authority. Another of 


the judges is attached to the Episcopal church, and he repudiates 
every pretence of such a claim on behalf of that church; the re- 
maining judge belongs to no particular denomination, and he denies 
to all alike the exercise of any such power. No member of this 
court belongs to either of the religious societies whose rights have 
been brought into conflict in this investigation. ‘This decision must 
therefore be free from denominational influences. It is as much in 
protection of parental authority among the Baptists, as it is in 
allirmance of similar rights among the Presbyterians. ‘The princi- 
ple of parental authority and filial obedience has its home in the 
human heart — it is in accordance with the law of nature, and will 
ever be near and dear to every good man of every religion under 
the sun. It has already been remarked, that there is no limit to 


that authority save that which is necessary for the preservation of 


the health and morals of the child. Without the slightest disre- 
spect for the Baptists, for whom we have every respect for their 
virtues and piety, it may safely be atlirmed that the morals of the 
child were not endangered by remaining within the folds of the 
Presbyterian church, in which it had been baptized, and to which 
its mother belonged. There was therefore no just ground for 
interfering with the parent’s authority, or for participating in the 
act of filial disobedience committed by the child. This proceeding 


cannot be justified under any claim founded upon the rights of 


conscience. ‘The child whose conscience stimulates it into open 
rebellion against the lawful authority of its father, stands more in 
need of proper instruction and discipline under that authority than 
any other. If every child, under a claim founded upon the supposed 
rights of conscience, were allowed to carry into effect every decis- 
ion of its immature judgment, where is that to end? Who shall 
prescribe limits to the crude conceptions of its youth and experi- 
ence? Shall it be allowed, under this pretence, to violate the law 
of God? to repudiate the christian religion ? to become a Jew or 
a Mahomedan? Or, retaining the Christian name, shall it be allowed 
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to mingle with the battle-axe community, who make it a matter 
of conscience to disregard the holy institution of marriage? Or, 
upon this pretence, shall the beloved daughter of a Christian parent, 
in a moment of delusion, and in the tender years of her minority, 
be allowed to become one of the secret wives of the Mormon 
Prophet ? 

It is dangerous to depart from established principles. Parental 
authority is not to be subverted so long as it is exercised within 
the limits which the law has prescribed. It is the duty of the pa- 
rent tO REGULATE THE CONSCIENCE OF THE CHILD, by proper attention 
to its education ; and there is no security for the offspring during 
the tender years of its minority, but in obedience to the authority of 
its parents, in all things not injurious to its health or morals. We 
wish it to be distinctly understood, that no imputations are cast upon 
the motives of the Rev. Mr. Hall. We believe that he acted con- 
scientiously as he conceived to be right. But in our opinion, he 
has transcended the divine and human law, in disregarding the 
authority of the father over his own offspring while in its minority. 
This is the opinion of the constitutional authority — the result of 
our conscientious convictions of the law, and it is hoped that he 
will feel himself bound to respect it accordingly in any after pro- 
ceedings. In refusing to render unto Cesar the things that are 
Cesar’s, he has fallen under the condemnation of the law. It is 
therefore ordered that he pay the costs of this application.' 


'It gives us pleasure to insert here the following letter from the able commenta- 
tor on American Law to Judge Lewis, (See also Kent’s Com. vol. 2 p. 202, note, 
5th Ed.) 

New York, Oct. 5, 1842. 

Dear Str: —I have received and read with much pleasure your opiuion in the 
ease of Armstrong, and I agree with you in your reasoning and conclusion. Before 
I received your friendly letter, (and for which I thank you,) | had noted in a blank 
leaf, in a proper place in my Commentaries, the decision as a just explanation and 
application of the parental authority to a case like the one before you. With the 
assurance of my respect and esteem, I am, dear sir, yours truly. 

James Kent. 

Hon. Exuis Lewis. 


VOL. VIII. — NO. IX. 52 
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Circuit Court of the United States for the Fourth Circuit and for 
the District of Maryland. November Term, 1345, At Baltimore. 
Before Hon. R. B. Taney, Chief Justice of the Supreme Court, 
and Hon. Upion S. Heath, District Judge. 


Georce P. Reep v. Samvue t Carvst. 
Copyright — Musical Compositions. 


Tus was an action gui tam, to recover the sum of two thousand 
dollars, for an infraction of the plaintiff’s copyright to the ballad 
of “ The Old Arm Chair,” averred to be the composition of Henry 
Russell, and was founded upon the seventh section of the act of 
congress, of February 3d, 1531, entitled, ** An act to amend the 
several acts respecting copyright,” which enacts, “ That if any 
person or persons, after the recording of the title of any print, cut, 
or engraving, map, chart, or musical composition, according to the 
provisions of this act, shall, within the term or terms limited by 
this act, engrave, etch, or work, sell or copy, or cause to be en- 
graved, etched, worked, or sold, or copied, either or the whole, or 
by varying, adding to, or diminishing the main design, with intent 
to evade the law, or shall print or import for sale, or cause to be 
printed or imported for sale, any such map, chart, musical com- 
position, print, cut, or engraving, or any parts thereof, without the 
consent of the proprietor or proprietors of the copyright thereof 
first obtained in writing, signed in the presence of two credible 
witnesses ; or knowing the same to be so printed or imported, 
without such consent, shall publish, sell, or expose to sale, or in 
any manner dispose of any such map, chart, musical composition, 
engraving, cut, or print, without such consent, as aforesaid ; then 
such offender or oflenders shall forfeit the plate or plates on which 
such map, chart, musical composition, engraving, cut, or print 
shall be copied, and also all and every sheet thereof, so copied or 
printed as aforesaid, to the proprietor or proprietors of the copyright 
thereof; and shall further forfeit one dollar for every sheet of such 
map, chart, musical composition, print, cut, or engraving, which 
may be found in his or their possession, printed, or published, or 
exposed to sale, contrary to the true intent and meaning of this 
act; the one moiety thereof to the proprietor or proprietors, and 
the other moiety to the use of the United States, to be recovered 
in any court having competent jurisdiction thereof.” 

It was contended, on the part of the defendant, Ist. That Rus- 
sell’s song of “ The Old Arm Chair” was not an original compo- 
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sition. 2d. That Carusi’s song of the same name was a different 
musical composition ; being an alteration of a song called “ New 
England,” composed by Mr. Steddard, subsequent to the date of 
the copyright of Russell’s song; the copyright to “ New Eng- 
land” being the property of Carusi. ‘To sustain the first point, 
evidence was introduced to prove, that portions of Russell’s song 
were taken from two older airs, to wit, “ The Blue Bells of Scot- 
land,” and * The Soldier’s Tear.” ‘T'o sustain the second point, the 
testimony of various experts in music was introduced, and the two 
songs exhibited. ‘The witnesses, in the main, agreed, that there 
was a resemblance, though not an identity, in the airs of the 
songs of Russell and Carusi. ‘The jury found a verdict for the 
plaintiff for two hundred dollars, under the following directions of 
the court, which settle the law, in this circuit, on the points in- 
volved.’ ; 

First. The defendant is not liable in this action, unless the jury 
find that Russell was the author of the musical composition, called 
“'The Old Arm Chair,” for which he obtained a copyright in 
1840. And it is for the jury to decide, upon the whole evidence, 
whether he was or was not the author. If the said musical com- 
position was borrowed from a former one, or was made up of 
different parts copied from older musical compositions without any 
material change, and put together into one tune, with only slight 
and unimportant alterations or additions, then Russell was not the 
author within the meaning of the law. But the circumstances of 
its corresponding with older musical compositions, and belonging 
to the same style of music, does not constitute it a plagiarism, pro- 
vided the air in question was, in its main design and in its material 


1 We understand the practice in Maryland to be thus: The evidence is closed 
on both sides; the respective counsel then draw up what are called prayers, in 
which they embrace such legal propositions as they think the evidence will war- 
rant, and these points are then argued by counsel at length, the jury quietly look- 
ing on, perhaps for days. The court grant or refuse such prayers, as in their legal 
judgments they should allow or reject ; they may reject all, (as in Reed vy Carusi,) 
and commend their own views, as in that case. In either case, the counsel must 
then argue the facts to the jury, taking care to keep within the rules of the court 
in the prayers. The jury have nothing to do but tind the facts, and this without 
any charge from the court. The courts never charge the jury,as in Massachusetts, 
for instance. Their opinions of law are announced, in answer to the prayers, 
called their rulings. Of course the instructions in Reed vy. Carusi, which are copied 
from the original in the handwriting of Chief Justice Taney, are equivalent to an 
opinion, where the practice is different ; for instance in Massachusetts. It is the 
law in this circuit, until reversed. As disclosing the views of the chief justice, 
upon a statute but little the subject of judicial exposition, as to musical compo- 
sitions, it is an interesting case. 
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and important parts, the effort of his own mind. And the copy- 
right is prima facie evidence that he was the author, and the burden 
of proof is upon the defendant to show the contrary. 

Second. If the jury find that Russell was the author of the said 
musical composition, then the defendant is liable to this action, if 
(in the language of the act of congress) ‘“ he caused it to be en- 
graved in the whole, or by varying, adding to or diminishing, the 
main design, with intent to evade the law,” or if he caused it to 
be printed for sale in such manner, and for such purpose. But he 
is not liable unless the musical composition caused to be engraved 
or printed for sale by him, is the same with that of Russell in its 
main design, or in its material and important parts, or was altered 
as above-mentioned, to evade the law. Nor is he liable to this 
action, although it is the same in these respects, provided it was 
not taken from Russell’s, but was the effort of his own mind, or 
taken from an air composed by some other person, who was not a 
plagiarist from that of Russell. 

Third. If the jury find against the defendant upon the two pre- 
ceding instructions, yet he is not liable in this action, unless he 
was guilty of the infraction of the copyright within two years 
before this action was brought. But if the plates were engraved 
more than two years before, yet every printing for sale, caused by 
the defendant, would be a new infraction of the right, and if such 
printing was within two years before the suit was brought, the de- 
fendant is liable in this action. 

Fourth. If the jury find the defendant liable, they will find the 
number of copies caused to be printed for sale, by him, within two 
years before the suit was brought, and find the debt at the rate of 
one dollar for each sheet he may have caused to be so printed, for 
sale. 


John H. B. Latrobe, for the plaintiff. 
William F. Frick and Francis Brinley, for the defendant. 


Court of Common Pleas, Logan County, Ohio, October Term. 
1845. 


Strate or Oo v. Moore. 


The marriage of a person having a former husband or wife living, is void ab initio, 
and not merely voidable, by the common law. 

Evidence of two marriages, the former of which is void, will not sustain an in- 
dictment for bigamy, but it is otherwise if the previous marriage is only void- 
able. The doctrine of Jacob's case (1 Moody, C. C. 140, and 1 Hale, P. C. 

693,) affirmed. — Western Law Journal, December, 1845. 
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Circuit Court of the United States, Pennsylvania, May, 1842, at 
Philadelphia. Reported in the Pennsylvania Law Journal, 
November, 1345. 


Coorer v. Marrueys. 


An injunction will not be granted to restrain the violation of a patent or copy- 
right, where the defendant has been in possession a length of time, claiming by 
an adverse title, until te right is first settled at law; nor will it be granted in 
any case where the party applying for it has not shown good faith, conscience, 
activity and diligence, nor where there is any doubt or uncertainty as to the 


facts. 
If, on a motion for an injunction, there appears from the affidavits of the parties 


or witnesses, such a repugnancy in point of fact as makes it necessary to de- 
cide as to the relative truth of their conflicting statements, or the credibility of 


the witnesses, the injunction will not be granted. 

The loss of a patent issued under the act of 1793, which directs it to be recorded, 
is no excuse for the plainuff’s delay to apply for an injunction to restrain its 
violation, nor where his improvement or patent has come into public use during 
his inaction, or from a state of things of which he might have had notice by 
the use of due diligence, although he had no notice of the violation by the de- 


fendant. 


On motion for an injunction to restrain the infringement of a 
patent, after bill filed, and suit at law commenced at the same 
time. Argued by J. R. Ingersoll for the plainufl, and William L. 


Hirst and James Todd for the defendant. 


Batowin, J. The plaintiff in his bill sets out a patent for a new 
and useful improvement in constructing carriages for railroads, 
granted in October, 1832, which he alleged was lost before L5th 
December, 1836, and a new one granted in October, 1839, for the 
same improvement; that he has sold the invention, reserving the 
right to use it; that it is used by his vendees, and that from the 
date of the patent the defendant had made and sold, and is now 
making for sale, carriages with the improvements patented, with 
notice of the patent, &c. 

In a special affidavit attached to the bill, the plaintiff states that 
he is in possession of the improvement patented, and has made 
sales of rights to use and sell it to the persons, and for the sums 
specified : that the defendant isa car builder, engaged in infringing 
the plaintiff’s right. In an affidavit made before filing the bill, the 
plaintiff states that he sold the right to use his invention to the 
New Castle and Frenchtown Railroad Company, in 1832, and 
knew of no others using it but himself, till 1835, when he found 
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Leech’s line using them, and gave notice to their agent at Johns- 
town, and one of the parties interested in that line, that he would 
bring suit, that he employed an attorney to sue another person 
who used the improvement, who he was informed settled for the 
same, that the patent was lost in 1856, and he has never been able 
to find it. That he knew of no persons infringing his right till 
lately, that he has resided in Johnstown since 1534, that he has but 
lately heard of the use of his improvement in Philadelphia, and lost 
no time in giving notice of his right, and forbidding the use 
thereof. 

The bill was filed the 15th of April; on the 16th, defendant 
stated in an aflidavit, that he had been engaged for three years 
past, and is still engaged as a master-workman in making cars for 
the railroads in Pennsylvania, without any notice or application of 
the plaintiff, and never saw the model of plaintiff’s improvement 
till the I4th inst., that to the best of his knowledge he has never 
used the plaintiffs improvement or any part of it, nor ever heard of 
its being patented, that he builds on his own plan, as directed by 
the Pennsylvania engineers, and does not interfere with plaintiffs 
improvement; employs twelve hands, and is under a contract to 
build five cars for carriers, on the Peansylvania improvement. 
That he follows the plan of one Arnold, to whom he succeeded ; 
that Arnold carried on the business many years in the same shop, 
immediately preceding the defendant’s taking it. In a supple- 
mentary aflidavit, on the Lith April, he states that Arnold made 
cars similar to what defendant makes since IS3L or 1832, without 
any claim by plaintiff, and that defendant has never built a car on 
plaintifl’s plan, and does not intend to do it; that any sales made 
by plaintiff have been made within a few months past; that he 
never heard of any such sales till within two weeks, and will 
answer the bill. 

Thomas B. Parker states in his aflidavit, taken 17th April, that 
he commenced building cars, as a master-workman, in 1536, and 
continued to do so till 1839, on the same plan as Arnold and 
Mattheys, as directed by the engineers of Pennsylvania; that he 
never heard of plaintiff’s patent till about the first of April, and 
first saw his model on the 15th; that he has never used_ plaintiffs 
improvement or intended to use it. By his counter aflidavit on the 
17th April, the plaintiff stated that he never knew of the de- 
fendant’s infringement of his right, till a few days ago, or that it 
had been infringed by others, except those with whom he made ar- 
rangements, whom he names, and states the sums they paid him, 
and that the defendant’s cars are a direct violation of plaintiff's 
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patent by using the improvement specified. Peter Allison, in his 
affidavit on the same day, states that defendant uses the plaintifl’s 
improvement in all its parts, and that the improvement is original. 
The defendant produced the affidavit of F. D. Sanno, that he saw 
ears on the Mauch Chunk railroad, in 18386, which were con- 
structed in the same manner, substantially as those of the defend- 
ant and Parker, and that they were in common use as passenger 
cars. 

On this state of the case, as disclosed by the bill and aflidavits, 
it will be assumed for the purposes of this motion, that the facts 
therein stated and not contradicted, are true, though they will not 
have the same effect as on a motion to dissolve an injunction on 
the coming in of an answer after the return of a subpeena, or on 
the final hearing of the cause. On the motion to award an injune- 
tion, the plaintiff must rest on the case stated in the bill, though he 
may by aflidavit state any matters which it sets forth with more 
particularity, and a reference to collateral matters which explain, 
or which tend to support and strengthen it; he may, also, in the 
same way, contradict any statements made by the defendant in his 
affidavit, and either party may take and read the affidavits of other 
persons. 19 Ves. 621. But no affidavit of the defendant (or his 
answer in this stage of the case, which is considered an atlidavit, 
1 Russ. 362; 1 Cord, c. 66; 19 Ves. 351; 11. & W. 570,) can 
be considered as evidence to overthrow any averments in the bill, 
not supported by other testimony; it is only affidavit against aili- 
davit, on which the chancellor decides, if he is fully satisfied how 
the fact may be; or if there is such contradiction in the respective 
aflidavits as leaves him in doubt, he refers the matter to a master, 
or directs an issue to inform his conscience, before deciding the 
motion. 

In awarding an injunction, a very delicate and highly responsi- 
ble power is used, which ought not to be exerted when there is 
reasonable doubt as to the existence of any fact on which the ap- 
plication is founded. Dick. 600; Coop. 7. If there appears 
from the aflidavits of the parties or witnesses, such a repugnancy 
in point of. fact, as makes it necessary to decide on the relative 
truth of their conflicting statements, or the credibility of the aflirm- 
ants, no prudent judge will undertake so dangerous an inquiry in 
the first stage of the cause. Great latitude is allowed, in order to 
present the application with all its attendant circumstances opera- 
ting in favor of or against it, though the range may be wider 
than the bill. It depends on the matters of fact or law, which ap- 
pears to be contested, whether the chancellor will examine the 
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above case, involving the respective rights of the parties. The 
great object is to look for that full information which will lead his 
mind to a certainty as to all material facts, for doubt or uncertainty 
is fatal to the motion to grant the injunction, (2 Ak. 182; Dick. 
101; 1 Bald. 218; 4 Walk. 260;) though it is a good cause for 
continuing it on a motion to dissolve; (3 V. 140;) the burthen of 
proof being on the plaintiff in one case, and on the defendant in the 
other. On the other hand, if the bill or affidavit state any facts not 
denied in the affidavits on the part of the defendant, or the plaintiff 
by counter affidavits does not deny the statements of the defendant, 
such facts are assumed as a safe basis for a decision on the motion, 
though they may be open to inquiry at asubsequent state of the 
cause, and the matters of law involved in the motion will be con- 
sidered with reference thereto. 

The reason on which any action is declined, when there is an 
issue of fact between the parties or their aflirmant, is obvious. By 
granting the injunction, positive credence is given to the affidavits 
on the part of the plaintiff, and those of the defendant are repudi- 
ated directly, whereas by refusing the injunction, nothing more is 
done or intended than a decision that the fact is so doubtful as not 
to be safe to act on the assumption of its truth, thus leaving it en- 
tirely open to future investigation. It must be obvious too, that in 
applying for an injunction, the plaintiff seeks either to interrupt the 
course of the common law, or to ask for some relief which he can- 
not have at law; he must consequently state and make out a case 
for equitable relief on such facts as bring his case within the juris- 
diction of courts of equity and proper for its exercise. Hence if 
he fails to satisfy the conscience of the chancellor affirmatively, he 
has no case before him, for the doubt or uncertainty, as to facts, is 
of the same eflect on a motion, as their non-existence. 

In this case, the grant of a patent to the plaintiff for the im- 
provements specified, its validity, or his possession of the exclusive 
right to use it, as stated by the plaintiff, or the fact of his using, 
selling and making contracts for its sale and use, is not contro- 
verted by the defendant, and will be assumed as sufficiently made 
out. Nor has the plaintiff contested the facts that the defendant is, 
and for three years has been, a car-builder, or that Arnold, to 
whom he succeeded, was not so engaged for some years before — 
that either had notice of the patent or of plaintiff’s claim, otherwise 
than is stated, or denied that Parker had been engaged in building 
on the same plan as Arnold and the defendant, from 1836 to 1839. 
‘here is however, a direct issue between the parties on the fact of 
infringement of the patent right; by ils positive averment on one 
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side, and as positive a denial on the other, after having seen the 
plaintiff’s model ; though the defendant's first atlidavit was to the 
best of his knowledge, his supplementary one is unqualified that he 
never used the plaintiffs improvements —so that, as both sets of 
affidavits cannot be true, the fact of infringement depends on which 
are entitled to credence. The exhibition of the models on which 
the parties construct their respective carriages, does not sutlice to 
turn the scale either way, without an examination into the detail of 
the construction, combination and operation of all their parts by 
competent mechanics, who, on a comparison of the models, might 
decide the fact of infringement, if they concurred in opinion, but, 
if they differed, would leave it as doubtful as it is on the atlidavits ; 
and, as the fact depends on the substantial identity of the cars in 
their parts, combination and effect, with no other sources of infor- 
mation than the atlidavits and an inspection of the models, it would 
be incurring great danger of error, were the infringement to be 
taken as proved on such evidence as has been exhibited by the 
plaintiff, when it is opposed by the oath of those who bring master- 
workmen in the construction of the cars, who must be equally 
competent to know whether the patent is violated or not. Assum- 
ing, then, that all the other averments in the plaintifl’s bill and afhi- 
davits are true, he has not made out so clear a case of an infringe- 
ment of his right, as to come within the rules of equity, as laid 
down by the court in the various cases which have arisen; he has 
not satisfactorily established the fact on which the motion turns, in 
the absence of which he has no case at law or in equity, or, which 
is of the same effect on this motion, he has not so clearly established 
it as to leave no reasonable doubt or uncertainty respecting it. 
(4 Wash. 261.) On this ground alone the motion must be over- 
ruled ; but there are others equally decisive and more general, as 
well as more important, in their application. ‘l'aking the plaintiff's 
right to be unquestioned — assuming the violation by the defend- 
ant, as well as all the averment in his bill and atlidavits to be true 
—they do not so account for the lapse of time before bringing a 
suit at law, or applying for an injunction, as to bring his case within 
the settled rules of equity, which require the plaintiff to be prompt 
in his application for that summary and prompt relief which is 
afforded only in cases where there has been due diligence in assert- 
ing his rights. Indeed, the nature of the relief points directly to 
its requisites; it is to protect from impending danger a right, or 
property, which the law cannot avert. If he acquiesces, or is inac- 
tive, while the danger exists or the mischief is done, it negatives 
the necessity of action in equity, unless the inaction is accounted for, 
VOL. Vill. —NO. 1X. 33 
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The loss of his patent is no excuse for delay. It was issued 
under the act of 1793, which directed it to be recorded. (1 Story, 
301.) A copy could have been obtained, which would have been 
as full evidence of his right as the original. (5 Pet. 241.) A new 
patent issued under the third section of the act of 1837, gave no 
better evidence of his right, than a copy of the old one; nor af- 
forded any additional protection. (4 Story, 2547.) The case 
stands, therefore, as if the original patent had not been lost. The 
want of actual knowledge of the infringement by the defendant 
and Parker or Arnold, is not, under the circumstances of the case, 
a sufficient excuse. The plaintiff states, in his first atlidavit, that 
he knew of the use of his improvement on Leech’s, in 1835; that 
his residence for the last six years has been at the end of the west- 
ern section of the Pennsylvania railroad, and that he then gave 
notice of his patent, &c. ; but he does not state that he has brought 
suit, or permitted the use of his improvement by that company. 
This is such knowledge of a public use on one end of the great 
line of transportation traversing nearly the whole state; and there 
is such a connexion between the railroads and intermediate canal, 
that notice of the infringement at one end, by one of the transpor- 
tation companies, gave the strongest reasons for believing that it 
had happened at the other end, such as ought to have led to 
prompt inquiry to ascertain the fact, which was easily done. Un- 
der such circumstances, the want of knowledge is so far evidence 
of negligence in not preventing the public use of the invention 
patented, both by the construction and use of the carriages on 
which it is used on the great route of transportation, as to impress 
on the case such laches as leaves the plaintiff to his remedy at law. 
The inquiry is not whether the plaintiff had notice of the violation 
of his right by the defendant, but whether his improvement has 
come into public use during his inaction on a state of things of 
which he might have had notice by the use of due diligence, or 
when the law of equity deems negligence to be the same as notice. 
A court of equity, which is never active in relief against conscience 
or public convenience, has always refused its aid to stale demands, 
where the party has slept upon his rights, or acquiesced for a great 
length of time. Nothing can call forth this court into activity but 
conscience, good faith, and reasonable diligence ; while these are 
wanting, the court is passive and does nothing ; laches and neglect 
are always discountenanced ; and therefore, from the beginning of 
this jurisdiction, there was always a limitation of suit in this court, 
(9 Pet. 416, 417;) Piatt v. Battius, cited from 3 B. C. 640. This 
principle is peculiarly applicable to motions for injunction in cases 








eee 




















U. S. CIRCUIT COURT, PENNSYLVANIA. 419 


of patent and copyright, and has been uniformly applied to them. 
It will not be granted against a party who has been led into the 
publication by the encouragement and acquiescence of the author. 
(Jac. 311; 1 Con. Ch. 14, LS.) When the author suffers time to 
run on the violation of his right — where ten have been allowed to 
publish, the court will not restrain the eleventh. A court of equity 
frequently refuses an injunction, where it acknowledges a right, 
when the conduct of the party had led to a state of things which 
occasions the application, and therefore will refuse or dissolve an 
injunction, without saying in whom the right is. (4 Con. Ch. 140.) 
Or where the copyright is admitted, if the violation has been of 
long continuance. (19 Ves. 447, 448.) An injunction will not be 
granted to restrain a party who has been in possession any length 
of time, claiming by a title adverse, till the right is first settled at 
law. (7 Ch. 165; 6 Jac. 20; 19 Ves. 448; 1 Coxe, 182; 
6 Ves. 51.) A plaintiff who states such a case, puts himself out 
of court. (4 Jac. Ch. 22. It is a proper remedy to protect a 
possession till it appears to be against right, but is never used to 
disturb a possession under claim and color of right. (1 V. Len. 
476; S. P. 4 Wash. 260, 261.) 

Had the plaintiff used due diligence in asserting his right, when 
he knew of its violation in 1886; had he put himself on inquiry 
whether others had violated, or were about to violate it, and 
sought relief by a prompt application, his case as stated in the bill 
and aflidavits, was a proper one for an injunction. 

The sale of his invention, its use by himself and vendors, was 
suflicient evidence of an exclusive possession by claim and color of 
title, so that equity would have protected in the continued enjoy- 
ment, whatever doubts might have existed as to the validity of his 
patent. (6 Ves. 707, 708.) Such possession would have been se- 
cured from disturbance, till on a trial or a final hearing, it should 
appear to be without right. (3 Mer. 623.) 

The rule on which courts of equity act by an injunction in the 
first instance, is to leave the parties in the same position as it finds 
them when the application for relief is made, by protecting the 
plaintiff in the same possession which he had before enjoyed, and 
when the possession of the defendant had been unmolested, leaving 
the right of possession to be settled at law. 

No cases come before courts of equity, in which a greater de- 
gree of diligence is required, than applications for injunctions, 
(2 Dow. 6, 536 ;) their nature and eflect are such as to produce 
the most irreparable injury when they are improvidently granted. 
Time, which bears heavily on all rights or violation of right which 
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are not asserted with diligence, has run on the pessession of 
Arnold and the defendant for eight or nine years, and of Parker 
for three, by which the use of the plaintiff’s improvement has be- 
come public, without any resort to legal remedies tll the present 
application was made. 

Had this public use existed before the application for the patent, 
with the consent of the plaintiff, or with his knowledge and acqui- 
escence, it would have been void, as held in Pennock v. Dialogue, 
(2 Pet. LS, 20,) and as expressly declared in the L5th section of 
the act of 1836. (4 Story, 2511.) If then, the want of actual 
knowledge of the long-continued construction and public use of 
ears, on the plaintiff’s plan, shall be considered as sufliciently ac- 
counting for bis inaction, it will follow that an injunction will be 
granted, notwithstanding the lapse of time, unless the defendant 
will make out such a case after the patent has issued, as would make 
it void if it had existed before the application ; in other words, such 
a case as would justify the presumption of abandonment, or dedi- 
cation of the improvement to the public. Such a principle cannot 
be adopted without reversing the established course of equity, and 
confounding cases where the injunction is applied to protect a right 
or continue a possession till the right is decided; it would also 
operate most severely and unjustly on the plaintiff, if the same state 
of things which would defeat the injunction on a motion, would 
annul his patent on a trial, which must be the result if the public 
use before a patent is applied, which avoids it, must be made out 
after it is granted, in order to prevent an injunction. Equity acts on 
different principles in protecting the possession of the plaintiff, or de- 
clining to disturb the defendant ; it leaves the rights of the parties 
as they stand at law. ‘Though a plaintiff may have been wanting 
in that degree of diligence which entitles him to relief in equity, yet 
that alone does not impair his right or remedy in damages at law. 

A defendant, though enjoined in equity from interrupting the 
possession of the plaintiff, may contest the right at law to the same 
extent as if equity had not interfered. In refusing the injunction 
in this case, no more is done or intended, than to decide that the 
plaintiff has not made out a case which entitles him to any relief 
which he cannot have at law. Every right which he may have to 
damages in the pending suit remains wholly unimpaired, and if he 
establishes his right and its violation on the trial, he will be enti- 
tled to an injunction on the final hearing of this cause. The mo- 
tion for an injunction, however, in this case, rests on much nar- 
rower ground than has been thus far assumed in favor of the plain- 
tiff. On the actual posture of the case, there are two objections to 
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the injunction, which in the words of my predecessor, “ are insur- 
mountable ” and “ fatal.””. The positive denial that the defendant 
makes cars upon the plan of the plaintifl’s asserted improvement, 
and his averment that the cars he makes do not interfere with the 
plaintifi’s patent, is not disproved; and from the uncontradicted 
affidavits on the part of the defendant, it appears that the cars 
made by him, Arnold and Parker, were in public use from the date 
of the original patent. On both grounds, therefore, this case 
comes fully within the principles of Jsaacs v. Cooper, (4 Wash. 
259, 260.) The infringement is denied, the plaintiffs possession 
was not exclusive, and excepting the sale to the New Castle com- 
pany, all the acts which evidence the actual enjoyment of his im- 
provement, were subsequent to the actual possession and contin- 
ued use by the defendant, of the plan on which he now constructs 
his cars, or, at most, simultaneous herewith. In addition to which, 
the plaintiff has failed in showing that due diligence which is indis- 
pensable to give him a standing in a court of equity, before a trial 
of his right to interrupt the defendant in the practical, useful, and 
public employment, in which he has been actively engaged for 
years. As just regard to private right as well as public conven- 
ience, forbids the exercise, in such a case, of the high, delicate, and 
dangerous power now invoked ; the courts of this circuit, and its 
judges, have exerted this part of their jurisdiction with great cau- 
tion, always declining it in a doubtful case, or one not brought for- 
ward by a party who was vigilant, nor ever disturbing the course 
of the common law, by awarding to a party that extraordinary 
remedy in equity which goes beyond the rules of law, unless he 
presents a case clearly within those established rules and principles 
which are the basis of equity jurisprudence. 
The motion for the injunction is, therefore, overruled. 





Supreme Judicial Court, Massachusetts, Middlesex County, 
October, 1345. 


Sueripan v. Bean. 


By the common law, a party into whose land agisted cattle escape, and there 
do damage, may maintain an action of trespass against the general owner of the 
cattle, or against the agister, at his election; and this law is not altered by the 
Revised Statutes, c. 113, § 4. 


Wentworth, for the plaintiff. 
B. F. Butler, for the defendant. 
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Digest of American Cases, 


Selections from 3 Howard's (U. S. Sup. Co.) Reports. 


ADMIRALTY. 

An agreement of consortship between 
the masters of two vessels engaged in 
the business known by the name of 
wrecking, is a contract capable of being 
enforced in an admiralty court, against 
property or proceeds in the custody of 
the court. Andrews v. Wall, 568. 

2. Such an agreement extends to the 
owners and crews, and is not merely 
personal between the masters. Jb. 

3. If made for an indefinite period, it 
does not expire with the mere removal 
of one of the masters from his vessel, 
but continues until dissolved upon due 
notice to the adverse party. Ih, 

4. Where there is no other evidence 
than the answer of its having beena 
part of the original agreement, that such 
removal should dissolve the contract, the 
evidence is not sufficient. JA, 

5. Whenever proceeds are rightfully 
in the possession and custody of the ad- 
miralty, it is an inherent incident to the 
jurisdiction of that court to entertain 
supplemental suits by the parties in in- 
terest, to ascertain to whom those pro- 
ceeds rightfully belong, and to deliver 
them over to the parties who establish 
the lawful ownership thereof. Jd. 


BANKRUPTS AND BANKRUPTCY. 

This court has no revising power 
over the decrees of the district court 
sitting in bankruptey ; nor is it author- 
ized to issue a writ of prohibition to it 
in any case except where the district 
court is proceeding as a court of admi- 
ralty and maritime jurisdiction. Er 
parte Christy, 292. 

2. The district court, when sitting in 
bankruptey, has jurisdiction over liens 
and mortgages existing upon the pro- 
perty of a bankrupt, so as to inquire 
into their validity and extent, and grant 
the same relief which the state courts 
might or ought to grant. Jd. 


3. The control of the district court 
over proceedings in the state courts 
upon such liens, is exercised, not over 
the state courts themselves, but upon the 
parties, through an injunction er other 
appropriate proceeding in equity. Jb. 4 

4. The design of the bankrupt act 
was to secure a prompt and effectual 
administration of the estate of all bank- 
rupts, worked out by the courts of the 
United States, without the assistance of 
state tribunals. Jd. 

5. The phrase in the 6th section, 
‘“any creditor or creditors who shall 
claim any debt or demand under the 
bankruptcy,’ does not mean only such 
creditors who come in and prove their 
debts, but all creditors who have a pre- 
sent subsisting claim upon the bank- 
rupt’s estate, whether they have a se- 
curity or mortgage therefor or not. Jd. 

6. Such creditors have a right to ask 
that the property mortgaged shall be 
sold, and the proceeds applied towards 
the payment of their debts; and the 
assignee, on the other hand, may con- 
test their claims. J6. 

7. In the case of a contested claim, 
the district court has jurisdiction, if re- 
sort be had to a formal bill in equity or 
other plenary proceeding ; and also ju- 
risdiction to proceed summarily. 10. 

8. The principles established in the 
case of Ex parte the City Bank of New 
Orleans in the matter of Christy, as- 
signee of Walden, reviewed and con- 
firmed. 

9. But this court does not decide 
whether or not the jurisdiction of the 
district court over all the property of a 
bankrupt, mortgaged or otherwise, is 
exclusive, so as to take away from the 
state courts in such cases. Norton’s 
Assignee v. Boyd, 426. 

10. Where the defendant below be- 
came a bankrupt, this court will not 
award a supersedeas to stay an execu- 
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tion, because the assignee of the bank- 
rupt has his remedy i the circuit court. 
Black v. Zacharie, 453. 


CHANCERY. 

In cases of trust, where the trustee 
has violated his trust by an illegal con- 
version of the trust property, the cestur 
que trust has a right to follow the pro- 
perty into whosoever hands he may find 
it, not being a bona fide purchaser for a 
valuable consideration without notice. 
Olver v. Pratt, 333. 

2. Where a trustee has, in violation 
of his trust, invested the trust property 
or its proceeds in any other property, 
the cesta gue trust has his option, either 
to hold the substituted property liable 
to the original trust, or to hold the trus- 
tee himself personally liable for the 
breach of the trust. JA. 

3. The option, however, belongs to 
the cestur que trust alone and is for his 
benefit, and not for the benefit of the 
trustee. Jd. 

4. If the trustee, after such an un- 
lawful conversion of the trust property, 
should repurchase it, the cestu: que trust 
may, at his option, either hold the orig- 
inal property subject to the trust, or 
take the substituted property in which 
it has been invested in lieu thereof. 
And the trustee, in such a case, has no 
right to insist that the trust shall, upon 
the repurchase, attach exclusively to 
the original trust property. JA. 

5. Where the trust property has been 


unlawfully invested, with other funds of 


the trustee, in other property, the latter, 
in the hands of the trustee, is chargeable 
pro tanto to the amount or value of the 
original trust property. Zd. 

6. What constitutes a notice of a 
trust? Jb. 

7. An agent, employed by a trustee 
in the management of the trust pro- 
perty, and who thereby acquires a 
knowledge of the trust, is, if he after- 
wards becomes possessed of the trust 
property, bound by the trust, in the 
same manner as the trustee. Jb. 

8. Where, upon the face of the title- 
papers, the purchaser has full means of 
acquiring complete knowledge of the 
title from the references therein made 
to the origin and consideration thereof, 
he will be deemed to have constructive 
notice thereof. 0. 

9. A co-proprietor of real property, 


derived under the same title as the other 
proprietors, is presumed to have full 
knowledge of the objects and purposes 
and trusts attached to the original pur- 
chase, and for which it is then held for 
their common benefit. /6. 

10. A purchaser by a deed of quit 
claim, without any covenant of war- 
ranty, is not entitled to protection ina 
court of equity as a purchaser for a val- 
uable consideration, without notice ; 
and he takes only what the vendor could 
lawfully convey. 16. 

li. A warranty, either lineal or col- 
lateral, is no bar to an heir who does not 
claim the property to which the war- 
ranty is attached by descent, but as a 
purchaser thereof. , 

12. Whether a bill in equity is open 
to the objection of multifariousness or 
not, must be decided upon all the cir- 
cumstances of the particular case. No 
general rule can be laid down upon the 
subject ; and much must be left to the 
discretion of the court. J. 

13. ‘The objection of multifariousness 
can be taken by a party to the bill only 
by demurrer, or plea, or answer, and 
cannot be taken at the hearing of the 
cause. But the court itself may take 
the objection at any time —at the hear- 
ing or otherwise. ‘The objection can- 
not be taken by a party in the appellate 
court. Ib, 

14. Lapse of time is no bar to a sub- 
sisting trust in real property. The bar 
does not begin to run until knowledge 
of some overt act of an adverse claim or 
right set up by the trustee is brought 
home to the cestur que trust. The lapse 
of any period Jess than twenty years 
will not bar the cestu: que trust of his 
remedy in equity, although he may have 
been guilty of some negligence, where 
the suit is brought against his trustee, 
who is guilty of the breach of trust, or 
others claiming under him with notice. 
Ib. 

15. Where exceptions are taken to a 
master’s report, it is not necessary for 
the court formally to allow or disallow 
them on the record. It will be suffi- 
cient, if it appears from the record, that 
all of them have been considered by the 
court, and allowed or disallowed, and 
the report reformed accordingly. Jb. 

16. There is no principle of the eom- 
mon law which forbids individuals from 
associating together to purchase lands 
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of the United States on joint account at 
a public sale. 16. 

17. The supreme court has no power 
to review its decisions, whether in a 
case at Jaw or in equity. A final de- 
cree in chancery is as conclusive as a 
judgment at law. Washington Bridge 
Co. v. Stewart, 413. 

18. In case of controversy, a court of 
equity is the proper tribunal to prevent 
an injurious act by a public officer, for 
which the law might give no adequate 
redress, or to avoid a multiplicity of 
suits, or to prevent a cloud from being 
east over the title. Carroll v. Safford, 
441. 

19. The legal title to stock, held in 
corporations, situated in Louisiana, does 
not pass under a general assignment of 
property, until the transfer is completed 
in the mode pointed out by the laws of 
Louisiana, regulating those corpora- 
tions. Black v. Zacharie, 483. 

20. But the equitable title will pass, 
if the assignment be sufficient to trans- 
fer it by the laws of the state in which 
the assignor resides, and if the laws of 
the state where the corporations exist 
do not prohibit the assignment of equi- 
table interests in stock. Such an as- 
signment will bind all persons who have 
notice of it. Jd. 

21. The laws of Lonisiana do not 
prohibit the assignment of equitable in- 
terests in the state by residents of other 
states. /h. 

22. Personal property has no locality. 
The law of the owner's domicil is to 
determine the validity of the transfer or 
alienation thereof, unless there is some 
positive or customary law of the coun- 
try where it is found, to the contrary. 
Ib. 

23. When an issue is directed by a 
court of chancery, to be tried by a court 
of law, and in the course of the trial at 
law, questions are raised and bills of 
exceptions taken, these questions must 
be brought to the notice and decision of 
the court of chancery which sends the 
issue. Brockett v. Brockett, 691. 

24. If this is not done, the objections 
cannot be taken in an appellate court of 
chancery. J. 

25. It the chancery court below re- 
fers matters of account to a master, his 
report cannot be objected to in the ap- 
pellate court, unless exceptions to it 
have been filed in the court below in 
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the manner pointed out in the seventy- 
third chancery rule of this court. Jd, 

26. A defendant in ejectment cannot 
protect himself by setting up the record 
in a prior chancery suit between the 
same parties, by which the plaintiff in 
the ejectment had been ordered to con- 
vey all his tide to the defendant in the 
ejectment, but in consequence of the 
party being beyond the jurisdiction of 
the court, no such conveyance had been 
made. Lessee of Hickey v. Stewart, 
750. 

27. And this is so, although the court 
of chancery, in following up its decree, 
had legally issued a habere facias pos- 
sessionem, and put the defendant in 
ejectment in possession of the land. Jb. 

28. An equitable title is no defence 
in a suit brought by the United States, 
to recover possession of land. An im- 
perfect title derived from Spain, before 
the cession, cannot be supported against 
a party claiming under a grant from the 
United States. United States v. King 
et al., 773. 


COMMERCIAL LAW. 

Every subsequent security given for 
a loan originally usurious, however 
remote or often renewed, is void. Walk- 
er v. Bank of Washington, 62. 

2. Where there was an application 
to a bank for a discount upon a note, to 
be secured collaterally, and the party 
applying drew checks upon the bank, 
which were paid before the note was 
actually discounted ; and the bank treat- 
ed the note, when discounted, as hav- 
ing been so on the day of its date, 
instead of a subsequent day on which 
its proceeds were carried to the credit 
of the party, it was held not to be 
usury. J. 

3. The court below was right in re- 
fusing an instruction to the jury, that 
upon such evidence they might presume 
usury as a fact. JA, 

4. In cases of a written contract, the 
question of usury is exclusively for the 
decision of the court. JA, 

5. This court adheres to the rule laid 
down in Walton v. Shelly, 1'T. R. 296, 
sustained as it has been by the decisions 
of this courtin The Bank of the Uniied 
States v. Dunn, 6 Peters, 57; The Bank 
of the Metropolis cv. Jones, 8 Peters, 12 ; 
and Scott v Lloyd; viz.,thata party to 
a negotiable paper, having given it value 
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and currency by the sanction of his name, 
shall not afterwards invalidate it by 
showing, upon his own testimony, that 
the consideration on which it was exe- 
cuted was illegal. Henderson v. An- 
derson, 73. 

6. When acreditor, residing in Louis- 
jana, drew bills of exchange upon his 
debtor, residing in South Carolina, 
which bills were negotiated to a third 
person, and accepted by the drawee, 
the creditor had no right to lay an at- 
tachment upon the property of the 
debtor, until the bills had become due, 
were dishonored, and taken up by the 
drawe;. Black v. Zacharie, 483. 

7. By the drawing of the bills a new 
credit was extended to the debtor for 
the time to which they ran. Jb. 

8. The laws of Louisiana, allowing 
attachments for debts not yet due, re- 
late only to absconding debtors, and do 
not embrace a case like the above. Jd. 

9. The legal title to stock held in 
corporations situated in Louisiana, does 
not pass under a general assignment of 
property, until the transfer is com- 
pleted in the mode pointed out by the 
laws of Louisiana regulating those cor- 
porations. Jb. 

10. But the equitable title will pass, 
if the assignment be sufficient to trans- 
fer it by the laws of the state in which 
the assignor resides, and if the laws of 
the state where the corporations exist 
do not prohibit the assignment of equi- 
table interests in stock. Such an as- 
signment will bind all persons who 
have notice of it. JA. 

11. The laws of Louisiana do not 
prohibit the assignment of equitable 
interests in the state, by residents of 
other states. [h. 

12. Personal property has no locality. 
The law of the owner's domicil is to de- 
termine the validity of the transfer or 
alienation thereof, unless there is some 
positive or customary law of the coun- 
try where it is found, to the contrary. 
Ib. 

13. Where a general objection is 
made, in the court below, to the recep- 
tion of testimony, without stating the 
grounds of the objection, this court 
considers it as vague and nugatory ; 
nor ought it to have been tolerated in 
the court below. Camden v. Doremus, 
515. 

14. Where, at the time of the in- 
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dorsement and transfer of a negotiable 
note, an agreement was made that the 
holder should send it for collection to 
the bank at which it was, on its face, 
made payable, and in the event of its 
not being paid at maturity, should use 
reasonable and due diligence to collect 
it from the drawer and prior indorsers, 
before resorting to the last indorser, 
the holder is bound to conditions be- 
yond those which are is plied in the 
ordinary transfer and receipt of com- 
mercial instruments. Jd. 

15. Evidence of the general custom 
of banks to give previous notice to the 
payer of the time when notes will fall 
due, was properly rejected, unless the 
witness could testify as to the practice 
of the particular bank at which the 
note wasmade payable. J. 

16. A presentment and demand of 
payment of the note, at maturity, within 
banking hours, at the bank where the 
note was made payable, was a suffi- 
cient compliance with the contract to 
send it to the bank for collection. Jd. 

17. The record of a suit brought by 
the holder against the maker and prior 
indorsers was proper evidence of rea- 
sonable and due diligence to collect the 
amount of the note from them; and it 
was a proper instruction, that if the 
jury believed that the prior indorsers 
had left the state and were insolvent, 
the holder of the note was not bound to 
send executions to the counties where 
these indorsers resided at the institution 
ofthe suit. JA. 

1k. The diligent and honest prosecu- 
tion of a suit to judgment with a return 
of nulla bona, has always been regarded 
as one of the extreme tests of due dili- 
gence. Ih. 

19. And the ascertainment, upon cor- 
rect and sufficient proofs, of entire and 
notorious insolvency, is recognized by 
the Jaw as answering the demand of 
due diligence, and as dispensing with 
the more dilatory evidence of a suit. 
1b. 

20. If the holder cannot obtain a 
judgment against the maker for the 
whole amount of the note, in conse- 
quence of the allowance of a set-off as 
between the maker and one of the prior 
indorsers, this is no bar to a full re- 
covery against the last indorser, pro- 
vided the holder has been guilty of no 
negligence. Jb. 
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21. Whenever, by express agreement 
of the parties, a sub-agent is to be em- 
ployed by an agent to receive money 
for the principal ; or where an authori- 
ty to do so may fairly be implied from 
the usual course of trade, or the nature 
of the transaction; the principal may 
treat the sub-agent as his agent, and 
when he has received the money, may 
recover it in an action for money had 
and received. Wilson g& Co. v. Snuth, 
763. 

22. If, in such ease, the sub-agent 
has made no advances, and given no 
new credit to the agent on aecount of 
the remittance of the bill, the sub-agent 
cannot protect’ himself against such an 
action by passing the amount of the bill 
to the general eredit of the agent, 
although the agent may be his debtor. 


Lb. 


CONSTITUTIONAL LAW. 

A public officer, acting from a sense 
of duty in a matter where he is required 
to exercise discretion, is not liable to 
an action for an error of judgment. 
Kendall v. Stokes et al. 87. 

The charter of a bank isa fran- 
chise, which is not taxable, as such, if 
a price has been paid for it, which the 
legislature accepted. Gordon v. Ap- 
peal Tax Court, 133. 

3. But the corporate property of the 
bank is separable from the franchise, 
and may be taxed, unless there isa spe- 
cli r agreement to the contrary. JA, 

The legislature of Maryland, in 
s001. continued the charters of several 
banks to 1845, upon condition that they 
would make a road and pay a school 
tax. This would have exempted their 
franchise, but not their property, from 
taxation. J). 

5. But another clause in the law pro- 
vided, that upon any of the aforesaid 
banks accepting of and complying with 
the terms and conditions of the aet, the 
faith of the state was pledged not to 
impose anv further tax or burden apon 
them during the continuance of their 
charters under the act. Jd. 

This was a contract relating to 
something beyond the franchise, and 
exempted the stockholders from a tax 
levied upon them as individuals, accord- 
ing to the amwuat of their stock. 0. 


Under the acts of congress ceding 
to Pennsylvania that part of the Cum- 
berland road which is within that state, 
and the aets of Pennsy!vania aecepting 
the surrender, a carriage, Whenever it 
is carrying the mail, must be held to 
be laden with the property of the United 
States, within the true meaning of the 
compact, and consequently exempted 
from the payment of tolls. Scaright v. 
Stokes, 151. 

8. But this exemption does not apply 
to any other property conveyed in the 
same vehicle, nor to any person travel- 
ling in it, unless he is in the service 
of the United States, and passing along 
in pursuance of orders trom the proper 
authority.”” Jd. 

9 Nor ean the United States claim 
an exemption for more carriages than 
are necessary for the safe, speedy, aud 
convenient conveyance of the mz ul. Jd. 

10. The state of Maryland, in 18386, 
he assed a law directing a subse ription of 

$3,000,000 to be made to the eapital 
stoc k of the Baltimore and Ohio Rail- 
road Company, with the following pro- 
viso, ** That if the said company shall 
not locate the said road in the manner 
provided for in this act, then and in 
that case, they shall forfeit 3 1,000,000 
to the state of Maryland for the use of 
Washington county. 

In Mareh, 1841, the state passed 
another act repealing so much of the 
prior act as made it the duty of the 
company to construct the road by the 
route therein preseribed, remitting and 
releasing the penalty, and directing the 
discontinuance of any suit brought to 
recover the same. 

The proviso was a measure of 
state policy, which it had a right to 
change, if the policy was afterwards 
discovered to be erroneous. and neither 
the commissioners, nor the county, nor 
any one of its citizens acquired any 
separate or private interest under it, 
which could be maintained in a court of 
justice. Srate ef Maryland vy. Baltimore 
and Ohio Railroad Company, 534. 

13. It was a penalty, inflieted upon 
the company as a punishment for diso- 
beying the law, and the assent of the 
company to it, as a sup » soa omental ehar- 
ter, Is net sufficient to deprive it of the 
Character of a peuaity. ib. 
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Notices of New Books. 


Compenpium oF Mopern Crvin Law. 
By Ferowsann Mackeipey, Pro- 
fessor of Law in the University of 
Bonn. Edited by Puitir lexativs 
Kaverman, Ph. D. of the University 
of Freiburg. From the ‘Twellth 
German Edition. In Two Volumes. 
Vol. 1. New York: Published by 
the Editor. 1845. 

“From the twelfth German edition”! 
These words on the title-page give 
strong assurance of the great merit of 
this work, which first appeared in Ger- 
many in ISt4. The second edition, 
entirely rewritten, was published in 
IStS; the third edition, enlarged and 
improved, appeared in 1820, and, pass- 
ing over the dates of the intermediate 
editions, the twelith was published in 
1842, under the superintendent e ot Dr. 
Rosshirt, Professor of Law in the Uni- 
versity of Heidelberg. |tis a manual or 
hand-book of the Roman law throughout 
Germany. It has been our fortune to 
see its well-thumbed pages In the hands 
of zealous students in the University of 
Heidelberg, and to hear the praise of 
its learning and method from those, 
whose daily labors rendered them fa- 
miliar with its excellenucies. 

It is a source of true delight to the 
lover of jurisprudence, —to° all who 
study law as a science,—to all who 
are weaued from the first exclusive 
attachment to the Old Lady Cominon 
Law, — to be able to welcome this pop- 
ular German manual in the English 
language. It is one of the means by 
which we may hope to liberalize our 
law, to prune its technicalities, to ex- 
pand its principles, to widen its appli- 
cations, to abolish its absurdities. — It 
will help to enlarge and to enlighten 
the horizon of Our juridical knowledge, 
and to break down the ignorant con- 
fidence in the vaunted pertection of the 
common law. 

The editor and translator, Mr. Kauff- 
man, a German by birth, and an Amer- 
ican by choice, is entitled tu our sincere 
thanks, for presenting this book in its 
present familiar dress. His translation 
seems to be made with uncommon care 
and skill; and, though a critical eye 


might detect a few phrases, which lack 
perfect clearness because they are lite- 
ral translations of technical terms of 
another jurisprudence, yet we cannot 
refrain from bearing our te stimony to 
the general accuracy, ease, and intelli- 
gibilitv, by which it is marked. The 
editor's annotations are instructive ac- 
cessaries to the text. 

Compare this werk, for a moment, 
with all other writiggs on the Roman 
law in the English language, and the 
reader will award it a palm above them 
all. It is to be observed, that the in- 
sular confidence in themselves, which 
characterizes the English. has restrained 
their judges and lawyers to the study 
of the common law. The stern No/u- 
mus of the English barons at Merton 
has been recognized in all the ages 
since, until, perhaps, in our own day, 
when its authority is somewhat dimin- 
ished, and alterations in the law begin 
to be regarded with favor. The names 
of Duck. Selden, Wood, A yliffe, ‘Tay- 
lor, Hlalitax, Browne, seem to exhaust 
the hist of those who, in the long annals 
of the common law, have found time 
and disposition to illustrate a kindred 
jurisprudence. To this list may be 
added, perhaps, the imposing name of 
Gibbon, whose chapter on the Roman 
law continues to attract the admiration 
and regard alike of the jurist and 
scholar; and of Lord Mansfield, and 
Sir William Grant; both of whom, 
as judges on the bench, lent the influ- 
ence of their examples in favor of the 
study of this subject. 

The present work is elaborate and 
complete. While it cannot fail to sat- 
isfy the general student beyond any 
other on the subject, in our language, it 
will be of equal importance to the prac- 
titioner. ‘The subject is developed with 
scientific fulness. It commences with 
definitions of law and legal science; 
and then proceeds to the history of the 
sources of the Roman law, under differ- 
ent heads, from the origin of the Ro- 
man state to the ‘Twelve Tables, from 
the Twelve Tables to the time of Ci- 
cero, from Cicero to Alexander Severus, 
from Alexander Severus to Justinian. 
Next follows the history of the law 
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after Justinian, both in the East and 
West; the reception of the Roman 
laws in Germany; an account of the 
collection of the Anti-Justinian law 
sources, and of the methods of teaching 
the law, and, what is aptly called, the 
literature of the Roman law. The 
method with which these topics are 
treated cannot fail to enlist the atten- 
tion of the student, and to facilitate his 
inquiries. This portion of the work is 
specially calculated to prepare the mind 
for future studies, and to furnish a key 
to the enormous collection of authors 
on this subject. It is an admirable bib- 
liographical guide. 

We should be happy to present an 
analysis of the whole work, that the 
reader might see the order and variety 
of the topics handled, but our space ad- 
monishes us to take our leave. We 
would commend this book again, as an 
important contribution to practical and 
scientific jurisprudence in the United 
States. It will be a necessary part of 
the library of every lawyer, who has 
learned to look beyond the statutes and 
reports of his own state. 

The lamented Story, whose own 
works show a love of the Roman law 
and a familiarity with it, —had his life 
been spared to us, — would have wel- 
comed Mr. Kaufman's labors with 
that ardent praise which he knew so 
well haw to bestow. We would throw 
in our humble mite, where we know 
his weighty tribute would have been 
offered. Cc. Ss. 


Dicest or THE Decisions OF THE 
Courts or Common Law anp Ap- 
MIRALTY IN THE United Srares. 
Volume II. By Georce T. Curtis. 
Boston. Charles C. Litthe & James 
Brown. 1845. 


The first volume of this great work 
appeared in 1840, and was prepared by 

heron Metcalf and Jonathan C. Per- 
kins, Esqs. ‘These gentlemen subse- 
quently withdrew from the arduous 
labor which they had assumed, and the 
Digest has been delayed by several 
causes until the present time. It is 
now under the charge of George T. 
Curtis, Esq.; and, the third and last 
volume being in press, it is probable 
that the whole work will be ready for 
the profession in a short time. It is 
hardly proper to enter upon a careful 





NOTICES OF NEW BOOKS. 


examination of this Digest until it is 
all published. In our notice of the 
first volume, (3 Law Reporter, 35,) we 
stated that it was, beyond all question, 
the best work of the kind ever pub- 
lished in this country, and would be 
a complete substitute for many Amer- 
ican reports. In the slight examina- 
tion that we have been able to give the 
volume now before us, we see no reason 
to alter the opinion then expressed ; 
and we regard the high character of 
those who are now connected with the 
work, as editor and publishers, as a 
sufficient guaranty, that a work so long 
expected will not disappoint the ex- 
pectations of the profession. 


A Treatise on Witts. By Tuomas 
Jarman, Esg., of the Middle Temple, 
Barrister at Law. In two Volumes. 
First American Edition, with Notes 
and references to American decisions, 
by J.C. Perkins Esq. Boston : Little 
& Brown, 1845. 


Sixteen years ago the author of this 
book presented to the profession an 
edition of Powell on Devises, with a 
Supplementary Treatise on the Con- 
struction of Devises. Ina few years 
afterwards this work was followed by 
the tenth volume of the Precedents on 
Conveyancing, being the portion of that 
work devoted to the same subject. The 
materials afforded by these publications 
have been freely used in the present 
work, but the matter has been rear- 
ranged, a large portion rewritten, and 
the late decisions collated, so that 
more than one half of the treatise is 
entirely original. The work enjoys a 
high reputation in England; it fills 
up a large space which has been long 
unoccupied, and we think the publish- 
ers have done an acceptable service in 
getting out an American edition under 
the supervision of the able editor who 
has bestowed much labor upon it, both 
in exploring and in citing the American 
decisions. Mr. Perkins is so well known 
as a careful and learned annotator that 
it was searcely necessary for him to 
state in the preface that ‘‘ nothing has 
been left undone which the editor has 
supposed to be necessary to render the 
work useful and acceptable to the legal 
profession in this country.”’ The work 
is handsomely printed in two volumes 
of about eight hundred pages each. 
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New Triat, THE VERDICT BEING 
acainst Evipence. — The most an- 
cient preceeding recognized by the com-~ 
mon law, in case of a wrong verdict 
being returned by the jury summoned, 
to try an issue joined between the par- 
ties to an action, was by the writ of at- 
taint, so called, according to Sir E. 
Coke, (Ist Inst. 294 b,) from the Latin 
word finctus or attinctus, ** for that if 
the petty jury be attainted of a false 
oath, they are stained with perjury, and 
become infamous forever ; *’ the punish- 
ment inflicted for this offence, in case of 
conviction, being, moreover, extremely 
severe, as will be seen by reference to 
the passage in Coke’s Commentaries, 
immediately following that above cited. 
The rigor of the law was, however, 
mitigated in this respect, by the statute 
23 Hen. VIII. c. 3, and the writ of 
attaint was altogether abolished by the 
statute 6 Geo. 1V. c. 50, s. 60, which 
enacted, that from and after the pass- 
ing of that act it should not be lawful, 
either for the king, or any one on his 
behalf, or for any party or parties in 
any case whatsoever, to commence or 
prosecute any such writ against any 
jury or jurors, for the verdict by them 
given, or against the party or parties 
who should have judgment upon such 
verdict. With reference to the latter 
part of this passage, we may observe, 
that the object of the writ of attaint 
was twofold ; Ist. To punish the jury 
for their false verdict, as already stated, 
and 2dly, according to Sir H. Finch, 
in his Discourse of Law, p. 484, to re- 
verse the judgment following upon such 
verdict, and to restore the party to all 
that he had lost thereby. At the pre- 
sent day, we apprehend, that practically 


there is no mode of punishing a jury 
for returning a wrongful verdict ; but in 
this case the party aggrieved may ob- 
tain redress, by applying to the court 
in banco, who will, if sufficient cause 
be shown, set aside the verdict, and 
grant a new trial, One of the grounds 
for granting such new trial is miscon- 
duct of the jury, provided it be such as 
to satisfy the court, that the verdict had 
been determined on without that grave 
and serious deliberation, that right ex- 
ercise of judgment, and that total ab- 
sence of all partiality, which is essential 
for the proper exercise of those highly 
important duties, which jurymen are 
called upon to discharge. In like manner, 
if the verdict be a perverse verdict, or 
clearly contrary to evidence, it will be 
set aside by a full court, and a venire de 
novo will be awarded. Mellin v. Tay- 
lor, (3 B. N. C. 109,) is a striking in- 
stance of that particular branch of the 
discretionary jurisdiction of the courts 
to which we now refer. ‘This was an 
action to recover damages for criminal 
conversation with the plaintiff's wife ; 
the evidence was extremely conflicting, 
although certainly the weight of evi- 
dence was in favor of the plaintiff, the 
jury, however, found for the defendant ; 
a new trial was subsequently moved 
for, on the ground that the verdict thus 
given was against evidence ; and al- 
though it was contended on behalf of 
the defendant, that where there is evi- 
dence on both sides, it is not the prac- 
tice to set aside the verdict, merely 
because the court may form an opinion 
as to the weight of the evidence, differ- 
ent from the opinion of the jury; yet 
the rule was made absolute, Tindal, 
C. J., after a cur. adv. vilt. thus deliv- 
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ering judgment: ‘‘ We agree, that in 
every case in which the verdict has 
turned upon a question of fact, which 
has been submitted to a jury, and there 
is no objection to the verdict except 
that it is formed, in the opinion of the 
court, against the weight of the evi- 
dence, the court ought to exercise not 
merely a cautious, but a strict and sure 
judgment, before they send the case to 
a second jury. The general rule, under 
such circumstances, is that the verdict, 
once found, shall stand ; the setting it 
aside is the exception, and ought to be 
an exception of rare and almost singular 
recurrence. ‘The argument before us 
has gone the length of contending, 
that if we send this case to a second 
trial, we invade the province of the 
jury, and in the particular instance be- 
fore us, almost insure a verdict against 
the defendant. I cannot conceive how 
the benefit of trial by jury can be in 
any way impaired by a cautious and 
prudent application of the corrective 
which is now applied for ; on the con- 
trary, I think that without some power 
of this nature residing in the breast of 
the court, the trial by jury would, in 
particular cases, be productive of injus- 
tice, and the institution itself would 
suffer in the opinion of the public.” 
So in the language of Lord Kenyon, 
Wilkinson v. Payne, (4 T. R. 469.) 
** In the case of new trials it is a gene- 
ral rule, that in a herd action, where 
there is something on which the jury 
have raised a presumption agreeably to 
the justice of the case, the court will 
not interfere, by granting a new trial, 
where the objection does not lie in 
point of law.’’ These remarks of the 
two very learned judges above named, 
will serve as a suflicient introduction to 
the case of Hall v. Poyser, (13 M. & 
W. 600.) This was an action by the 
the drawers, against the acceptor of a 
bill of exchange, for £50, plea that 
‘** after the said acceptance by the de- 
fendant of the said bill of exchange, 
and before the cause of action accrued 
to the plaintiffs, the defendant delivered 
to the plaintiffs, who then aceepted and 
received from the defendant, divers 
goods of the defendant, in satisfaction 
and discharge of the said bill of ex- 
change and of the said promise of the 
defendant. Replication, traversing the 
acceptance of the goods, in satisfaction 


and discharge, modo et formd, and issue 
thereon. At the trial there was con- 
flicting evidence, respecting the fact 
thus at issue between the parties ; it 
likewise appeared that the defendant, 
having become embarrassed, had, prior 
to the transactions with the plaintiffs 
out of which the action on the bill 
arose, paid his other creditors a composi- 
tion of ten shillings in the pound. The 
jury found a verdiet for the plaintiffs, 
damages £25, and this verdict the de- 
fendant obtained a rule nisi to set aside, 
on the ground that it was against evi- 
dence, and did not decide the issue 
raised between the parties ; the ques- 
tion for their consideration being, as it 
was contended, whether the bill sued 
on was satisfied by the delivery of the 
goods. It was argued, that if the bill 
was not satisfied, the plaintiffs were en- 
titled to recover the whole amount of 
it; if it was, the defendant was entitled 
to the verdict. The court, however, 
after argument, discharged the rule 
nisi; and Alderson, B., thus expressed 
his opinion on the point which had been 
raised: ** The jury,’’ observed the 
learned baron, ** have decided the issue 
in favor of the plaintiffs, and have given 
them a verdict for £25, which they 
find to be the amount of the damages. 
If that could be accounted for only on 
the supposition that, having disagreed 
as to whether the verdict should be for 
the plaintiffs or defendant, they had 
split the difference, the defendant would 
certainly be entitled to a new trial. 
But they may have found their unani- 
mous verdict for the plaintiffs, and given 
them as an eyuitable amount of damages. 
Of this the plaintiffs do not complain ; 
and I think, therefore, that we ought 
not to disturb the verdict.” ‘This case 
affords a good illustration of the rule, 
which will be found laid down in the 
books of practice, viz., that if the ver- 
dict be such as justice and equity re- 
quire, the court will not disturb it, al- 
though there be conflicting evidence, 
and although the weight of such evi- 
dence may appear to preponderate 
against it. A note of Hall v. Poyser, 
may be made in 1 Chit. Arch. Pr. 7th 
ed. 1089. — Law Magazine. 


MepicaL JurisprupeNnce. — The fol- 
lowing case, reported in the last number 
of the American Journal of Medical 








“ble 























ni aaa 





INTELLIGENCE AND MISCELLANY. 431 


Sciences, by Dr. Aristide Rodrigue, we 
take from the Boston Medical Journal. 
The possibility of pregnancy during so 
long a period seems to have been de- 
cided, in this case, on very little medi- 
eal testimony. ‘This deficiency, how- 
ever, would appear to have been made 
up, in the estimation of the jury, by 


the very doubtful statements of two of 


their number. 

“ Commonwealth v. Jeremiah Wilson 
Porter ; Indictment for Fornwation and 
Bastardy. January Term, 1844; for 
Cambria County, Pa. The defendant 
pleaded ‘not guilty.” The ground on 
which the detence rested was ‘ pro- 
tracted gestation ;” the term extending 
to 317 days, from September 24th to 
August 7th. ‘The following testimony 
was produced. 

‘* Margaret Shoup. I am a single 
woman; | am 23 years of age; 1 am 
the mother of a female child; it was 
born the 7th of August, 1843; Jere- 
miah Wilson Porter is its father; the 
child is living. It was begotten on the 
night of the 24th of September... . 
he had connection with me more than 
once, not more than twice, that night; 
it was three or four weeks after the 
connection that I knew that I was 
pregnant. I had connection with no 
other man after that—I never had 
connection with any man before that; I 
was in bad health; my courses stopped 
about three weeks after the connection ; 
they appeared again about five weeks 
before the child was born—they did 
not appear before that; lasted two days 
—there was not the usual quantity; 
about this time, five weeks before the 
birth of the child, | was very sick; had 
pains which continued for a long time ; 
1 had the pains frequently after this, 
up to the birth of the child, 

** Catharine Shoup. My sister was 
sick from the I%th January, 1843, tll 
the birth of her child. Dr. Phytian 
said she had liver complaint. She quit 
taking medicine the last of June. 

** Dr. Rodrigue. Have been in prac- 
tice since I graduated, nineteen years 
since; have attended several hundred 
cases of midwifery; in my own prac- 
tice, the longest period was upwards of 
ten months , have frequently met with 
cases of protracted gestation beyond 
the ninth month; it is considered no 
uncommon occurrence. I have met 
with several cases, (a few weeks, two 


weeks.) I take the pains spoken of to 
be an attempt at labor. Cases of pro- 
tracted gestation are met with in young 
women; can't say whether they are 
more numerous after the first © th. 
The ordinary is from 270 to 280 days ; 
the birth of the child will oceur in or 
about nine calendar months. 

** No testimony was produced by the 
defendant, except to prove his absence 
shortly after he had connection with 
the girl, and that he did not return 
until after the birth of the child.; He 
was counselled not to compromise with 
the female, as the extended term would 
clear him. No evidence was produced 
to impeach the character or conduct of 
the female ; but, on the contrary, she 
invariably bore a good reputation, and 
it was also proved that under promises 
of marriage the plaintiff had yielded to 
the desires of the defendant. The 
court charged the jury strongly in favor 
of the medical testimony concerning 
protracted gestation, and the jury, after 
retiring fur a short time, brought in a 
verdict of ‘ guilty ‘ against the defend- 
ant. 

‘There was a circumstance which 
tended strongly to dispose the jury to 
admit the case of protracted gestation ; 
among their number were two married 
men, who stated that their wives always 
went beyond the usual term of nine 
months, and, on one occasion, one went 
beyond ten months. Among several 
other cases, which have since come to 
my knowledge, | may mention the fol- 
lowing: Elizabeth Marks, a married 
woman, at the age of about 36 years, 
went eleven months with one of her 
children. Her account is, that she 
missed her menstrual period in the be- 
ginning of November (had been regular 
before); quickened on the 4th of March; 
took ship to come to America on the 
25th of same month; was very sick 
during the whole passage, which was a 
very long and boisterous one; and, on 
the Monday before the October court of 
Cambria county, was delivered of her 
child; being all together at least 320 
days.’ ”’ 


Case or Satomé MUtter. 

To the Editor of the Law Reporter. — 
Your readers in this city were not a 
little surprised that the ‘* new and ex- 
traordinary developments,’’ as pub- 
lished in ** The Bee,”’ relative to the 
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Salomé Muller case, should have found 
their way into the Law Reporter, even 
under the count of quantum valeat. So 
long as such matters were confined to 
‘* The Bee,”’ but little notice was given 
them here, and it was considered entire- 
ly unnecessary to disturb the compla- 
cency of the very junior counsel who 
was supposed to have prepared them 
for that paper. His assurance, and in- 
suppressible volubility of assertion, 
were all that attracted attention. Your 
reprint is of importance, and the friends 
of the plaintiff desire to be heard in 
reply. They aver that, in all respects, 
the article upon the case in the Sep- 
tember number of the Reporter was 
strictly and faithfully true, —a full and 
fair account from the records of the 
court, — nothing “ garbled,” — nothing 
“ insidious,” — nothing “deceptive.” It 
is given out here that the correspondent 
of “* The Bee ”’ desired to fix his charge 
upon Francis H. Upton, Esq., who in 
the Supreme Court was one of the 
counsel for Salomé Miller. Mr. Up- 
ton, shortly after the trial of the case, 
removed from New Orleans, and has 
since resided in New York, and proba- 
bly has never seen ‘* The Bee,’’ and 
had no notice of its contents until they 
appeared in the Reporter. It is matter 
of justice to that gentleman that your 
readers should be assured how entirely 
invulnerable he is to any such charge 
as **The Bee’’ correspondent would 
convey. Mr. Upton, as a lawyer at 
this bar, stood eminently high; his 
character for strict integrity was never 
impeached ; in all his social relations, 
as well as professionally, he is above 

reproach. Whether he or another 

furnished the facts upon which your 

September report is founded, it is not 

necessary to say ; but the writer of that 

report, be he who he may, was frank 
and true. No judge of our Supreme 

Court, with the record before him, and 

who had listened both to the arguments 

of John R. Grymes and Francis H. 

Upton, could have written a more just 

and impartial review. 

It may satisfy curiosity to hear that 
the friends of Salomé Muller are in no 
manner disturbed by the new and extra- 
ordinary discoveries of the defendant. 
The Morehouse Salomé has not yet been 
exhibited in court; she has, to be sure, 
been pleaded, but no oyer yet had. 
‘*The Bee’’ writer elegantly repre- 
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sents this case as particular “nuts ”’ to 
the abolitionists. His object in this 
it is easy to see, but very difficult is it 
to imagine success to his aim. All 
free white citizens, here and elsewhere 
in our land, are equal/y interested that 
the truth, the whole truth, in the mat- 
ter, should be made apparent; and no 
good reason is there that one class, or 
one sect, should feel more deeply than 
another. ‘The particular friends of the 
plaintiff are of all classes, all ranks, 
almost all nations; they are before a 
high and competent tribunal ; they will 
prosecute their rights ‘‘ according to 
law;*’ and cheerfully, we hope, — 
submissively, we are sure, — will they 
receive the verdict of a jury. E. 
New Orleans, Nov. 24, 1845. 


Wotch-Pot. 


It seemeth that this word hotch-pot, is in English a pudding, 
for in this pudding is not commonly put one thing alone, but 
one thing with other things put together. — Litleton, § 237, 
76a 


The London Morning Chronicle closes a 
notice of the life and character of the late 
Judge Story, in which are quoted portions of 
the resolutions of the Suffolk Bar, and the 
just and eloquent eulogium pronounced by 
Mr. Webster, at the meeting of the Bar, with 
the following announcement: “ We rejoice to 
learn that a committee is forming of members 
of the Bar and eminent solicitors in the Law 
Institution, for the purpose of setting on foot 
a public subscription, in honor of Mr. Justice 
Story. We believe it 1s intended to offer to 
the benchers of Lincoln’s Inn a marble statue 
of this eminent transatlantic judge, as a 
tribute of respect due to an accomplished 
lawyer, whose immortal works are equally 
estimated in the ‘mother country,’ and in the 
American United States.” 


We have seen it stated in the newspapers 
that the legislature of Vermont have made 
a law, to the effect that, if an attorney re- 
fuses to pay over collected money, the client 
may have an execution against his body, and 
commit him to jail until the amount is paid. 
The only reason that could be urged against 
such a law would be that of the ancient law- 
giver against making parricide an offeace,— 
namely, the admission that the crime was 
possible. 


In the present state of the law, says a late 
English writer, it is less usefu] to have law 
than tact. The law of one’s opponent is, in 
the general run of cases, very unlikely to be 
brought against one, and still more unlikely 
to be formidable when it is; but the chances 
that he gives occasion to profit by his indis- 
cretion are certainly not slight. 

















